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PROPORTIONALITY, DOUBLE
EFFECTS, AND THE INNOCENT
BYSTANDER PROBLEM IN WAR

CHARLES P. TRUMBULL IV*

This Article challenges the conventional moral justification for the inter-
national humanitarian law (IHL) principle of proportionality and the collateral
damage that this principle permits in war. It argues that the Doctrine of Double
Effect—the moral theory on which the principle of proportionality is based—
cannot justify attacks that will cause foreseeable harm to “innocent” civilians.
A person must do something morally relevant to forfeit his or her right to life.
Accordingly, collateral damage to civilians can be morally justified only with
respect to civilians who are “non-innocent.” The IHL principle of proportion-
ality is thus morally flawed because it permits, as a legal matter, foreseeable
harm to innocent and non-innocent civilians alike in certain circumstances.

At the same time, the principle of proportionality should not be entirely
discarded. Despite its ethical shortcomings, it serves a broader humanitarian
objective by limiting the scope of warfare. In particular, the principle helps to
safeguard the expansive but fragile definition of “civilian” under existing IHL,
as well as the related principle of distinction, which prohibits attacks directed
against civilians. While the principle of proportionality provides only an inter-
mediate degree of protection for civilians in armed conflicts, this protection is
still an improvement over the total war paradigm that existed throughout much
of the twentieth century. Responsible states, however, should understand that
attacks considered lawful under the IHL principle of proportionality are not
necessarily morally permissible, and these states should thus take additional
measures to avoid causing incidental harm to innocent civilians.
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I, INTRODUCTION

U.S. forces have engaged in combat operations in at least six countries over
the past decade: Afghanistan, Iraq, Syria, Yemen, Somalia, and Libya. According to
the Department of Defense, in 2019 U.S. forces incidentally killed at least 132 civil-
ians in these countries and injured at least 91.! The actual numbers are likely higher
according to most experts.? Despite these casualties, the United States is not at war
with any of these countries. The United States was not attacked by any of these states,
and the civilians killed in these operations were not “enemy” civilians.

The Department of Defense states that the military operations that caused
these casualties were conducted in compliance with the laws of war—the framework
commonly known as international humanitarian law (IHL). The Department empha-
sizes that U.S. forces “routinely conduct operations under policy standards that are
more protective of civilians than is required by the law of war.” U.S. troops “protect
civilians because it is the moral and ethical thing to do.™ It appears morally uncon-
troversial to protect civilians, but what about the civilians killed in U.S. military

! DEP’T OF DEF., ANNUAL REPORT ON CIVILIAN CASUALTIES IN CONNECTION WITH UNITED
STATES MILITARY OPERATIONS IN 2019 (2020), at 6 [hereinafter DoD CivCas Report].

2 Annic Shicl & Chris Woods, 4 Legacy of Unrecognized Harm: DoD’s 2020 Civilian Casualties
Report, JUST SEC. (June 7, 2021), https://perma.cc/4P9B-HA8M (stating that the Department of Dec-
fensce’s reporting of civilian casualties represents “a gross official undercount”); Azmat Khan, Hidden
Pentagon Records Reveal Patterns of Failure in Deadly Airstrikes, N.Y. TIMES (Dec. 18, 2021),
https://perma.cc/H73C-2PGA (concluding after an extensive review of Department of Defense records
that the real number of civilian casualtics in the fight against ISIS “is far higher than the Pentagon has
acknowledged”).

3 DoD CivCas Report, supra note 1, at 4.

4 Id
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operations? Is causing incidental harm to civilians, particularly in neutral or friendly
countries, morally justified?

These questions have particular import today as we reflect on two decades
of inconclusive conflicts. The United States incurred enormous losses during these
military interventions, in both casualties and financial expenses. The loss to local
populations has been even higher, with tens of thousands of civilians dead or injured
over the course of the wars against the Taliban, Al Qaeda, and the Islamic State. The
Taliban takeover of Afghanistan, an ignominious end to America’s longest war, and
the ongoing instability in Iraq and Libya will certainly lead to further reevaluation of
military intervention as an instrument of foreign policy. Our national shortcomings
over the course of the war, including the torture at Abu Ghraib, the failure to close
Guantanamo, the pardoning of war criminals, and tragic bombings of civilians, re-
quire further reflection on the ethics of how the United States and our allies wage
war.® The atrocities committed by Russia in Ukraine make these questions of urgent
international concern.

Lawyers and moral philosophers have long struggled with the ethics of kill-
ing in war. Significant debate remains regarding who may justifiably be killed during
armed conflict. The predominant justifications for killing in war are grounded in the-
ories of self-defense. This is consistent with modern understandings of the legitimate
aim of war, now limited to national or collective self-defense. Under the United Na-
tions Charter, self-defense against an armed attack is the only legal basis for the resort
to force (jus ad bellum) against another state absent Security Council authorization.
Once war has commenced, traditional notions of individual self-defense are widely
viewed as providing the moral basis—or at least the perceived moral basis*—for in-
dividual combatants to kill or harm the enemy.

Self-defense provides a justification for the use of lethal force, but it is an
exceptional one. A central premise of all theories of individual self-defense is that all
humans have a right to life. This means they have a right not to be attacked by other
humans unless they forfeit that right. To relinquish her right not to be killed, a person
must do something morally relevant that causes or poses a grave and unjust threat to
another. We call such persons “non-innocent.”” By contrast, individuals who have
not forfeited their right to life are morally innocent.

The right of soldiers to target enemy combatants seems like a straight-for-
ward application of individual self-defense. Combatants may kill enemy combatants
because they pose a serious threat as the agents of their sovereign in its use of military
force. Certainly, not all combatants pose an unjust threat. For this reason, many moral
philosophers argue that only soldiers from a victim state may permissibly act in self-
defense. Combatants from the aggressor state do not have a moral right to kill soldiers
from the victim state since only one state may legitimately act in self-defense.

S See, e.g., Luke Hartig, Reexamining the Fundamentals of the Drone Program After the Kabul
Strike, JUST SEC. (Nov. 10, 2021), https://perma.cc/Y4VL-7SE8 (arguing for a “fundamental review of
the operations and procedures that underpin the drone program” following the strike in August 2021 that
resulted in ten civilian deaths); Dave Philipps, Eric Schmitt & Mark Mazetti, Civilian Deaths Mounted
as Secret Units Pounded ISIS, N.Y. TIMES (Dec. 12, 2021), https://perma.cc/J7TMJ-DR2M.

6 While both sides of a conflict cannot legitimately act in self-defensc, in practice both sides of a
conflict will claim, and perhaps believe, that they are acting in self-defense.

7 This Article uses the term “non-innocent” to refer to individuals who are not morally innocent.
There is a spectrum of non-innocence, and I do not suggest that every “non-innocent” person necessarily
forfeits her right to life.
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Soldiers from the victim state do not forfeit their right to life because the threat they
pose is not unjust. While this argument has significant theoretical merit, I mostly set
it to one side in this Article. My primary concern is how a state fighting a just war
may do so morally.

It is more difficult to reconcile the incidental killing of civilians with the
principles of individual self-defense. Civilians who have not forfeited their right to
life are akin to “innocent bystanders” in moral philosophy. Most moral philosophers
agree that it is morally prohibited to kill an innocent bystander, even where necessary
to save one’s own life.* Yet, the IHL principle of proportionality (PP), codified in the
1977 Additional Protocol to the Geneva Conventions, permits the incidental killing
of civilians provided that the expected loss of civilian life is not excessive in relation
to the military advantage anticipated. Under IHL, civilians cannot be directly tar-
geted, but they may be lawfully killed as collateral damage. This Article attempts to
reconcile this principle of IHL with the moral prohibition on killing innocent by-
standers.

The PP is commonly understood to be based on a theory of moral philosophy
called the Doctrine of Double Effect (DDE).” Put simply, the DDE permits acts that
have unintended consequences provided that the good intended by the act outweighs
the unintended harm. The validity of the DDE, however, has come under serious at-
tack in recent years in the philosophical literature. Many moral philosophers argue
that it needs to be substantially revised or discarded." Surprisingly, these philosoph-
ical critiques and their implications have not been seriously considered in the legal
literature on the laws of war. The DDE generally remains the predominant moral
justification for the PP and the collateral damage it permits.

This Article, drawing from the literature on moral philosophy, argues that
we should be deeply skeptical of the DDE as a moral rationale for the PP and the
civilian harm it implicitly authorizes. Contrary to the DDE, the moral permissibility
of an act should not depend on the subjective intentions of the attacker. The DDE’s
focus on the intentions of the attacker fails to account for the rights of the potential
victims and can create inconsistent moral judgments for similar conduct. The DDE
also presumes that intentions can be neatly compartmentalized and creates a false
moral distinction between knowledge and intent. This Article argues that the objec-
tive facts of the situation, not the intentions on which one acts, justify an individual’s
actions. The permissibility of killing depends on the conduct of the enemy rather than
the intentions of the attacker.

In rejecting the DDE as the moral justification for the PP, I do not argue that
all civilian casualties in war are morally prohibited. Civilians, like combatants, can
be non-innocent by virtue of their responsibility for an unjust threat or contributions
to the war-fighting effort. Morally, non-innocent civilians should not be entitled to
greater protection than non-innocent combatants, other circumstances being equal.

It is nevertheless important to distinguish between civilians and combatants,
as the IHL principle of distinction does by prohibiting direct attacks against civilians
and civilian objects. Whereas the threat (or non-innocence) of combatants is readily
identifiable, distinguishing innocent civilians from the non-innocent, as well as

8 See discussion infra Part 11.D.
9 See discussion infra Part [V.A.
10 See infra notes 118-21.
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distinguishing varying degrees of non-innocence, is especially difficult in the fog of
war. Basing civilian immunity on innocence would be unworkable on any large scale
and thus subject to abuse, likely resulting in harm to civilians that would be entirely
unjustified or disproportionate to their degree of non-innocence. The inability of
states to assess individual innocence could lead to the unrestrained warfare witnessed
throughout much of the twentieth century, in which states justified indiscriminate
attacks and devastating economic blockades on the perceived culpability for or con-
tribution to the war by the civilian population as a whole. IHL thus protects all civil-
ians from direct attack, regardless of the degree of non-innocence of individual civil-
ians.

This Article seeks to present a different, and perhaps unorthodox, moral nar-
rative of the PP in traditional armed conflicts."" I argue that the PP itself is not a moral
rule that will necessarily yield morally permissible outcomes. Attacks undertaken
with the knowledge that innocent civilians will be killed cannot be morally justified,
even if they may be lawful under the PP. Only principles of individual self-defense,
rather than the DDE, can morally justify harm to civilians in war. Accordingly, any
harm inflicted on civilians must be proportionate to their degree of responsibility or
threat in war (i.e., their degree of non-innocence). The extent to which the PP can be
morally justified depends on its success in confining harm to the most culpable civil-
ians and preventing harm to innocent civilians.

The PP undoubtedly has a mixed record in this regard since its codification
in 1977. Innocent civilians are regularly the victims of war. One might thus be
tempted to dismiss outright the PP. We should be cautious, however. While the PP
may sanction morally impermissible killings, its rejection could potentially result in
even greater harm to innocent civilians. Significantly, the PP can limit the scope of
war by helping to safeguard the brittle concept of civilian immunity and the IHL
principle of distinction, which prohibits direct attacks against civilians. The inci-
dental harm to civilians permitted in certain circumstances by the PP reduces pressure
on the civilian/combatant distinction, which is susceptible to erosion as seen in the
great conflicts of the twentieth century. Prohibiting attacks that may incidentally
harm civilians would incentivize states to once again expand the class of persons who
may be directly targeted. The PP helps to prevent this backsliding to total war.

This Article proceeds as follows. Part II provides an overview of three pre-
dominant theories of individual self-defense, focusing on the criteria for loss of im-
munity. It then discusses the moral prohibition on killing innocent bystanders in self-
defense. Part 111 describes the two cardinal principles of IHL—distinction and pro-
portionality—and their relationship to individual self-defense. Part IV critically ex-
amines the DDE and argues that it cannot morally justify the civilian harm that pro-
portionality permits. Part V argues that concepts of innocence and non-innocence in
individual self-defense remain relevant for assessing the permissibility of civilian
harm in armed conflict, although there are significant practical challenges to such an

11 This Article is focused on the principle of proportionality as applied in international armed con-
flicts (IACs), which are conflicts between two or more states. As a matter of treaty law, the principle of
proportionality is codified in several provisions of Additional Protocol I to the Geneva Conventions,
which applies primarily to IACs. The principle has also been interpreted to apply to non-international
armed conflicts, although its application in such conflicts presents different ethical and legal concerns
that are beyond the scope of this Article.
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approach. Part VI explains that while the PP often fails in confining harm to non-
innocent civilians, it nevertheless plays an important role in limiting the scope of war.

II. MORAL THEORIES OF INDIVIDUAL SELF-DEFENSE

A moral or legal theory of killing in war must begin with the right to life."
The International Covenant on Civil and Political Rights declares, “Every human be-
ing has the inherent right to life.””* This right “is the supreme right from which no
derogation is permitted, even in situations of armed conflict and other public emer-
gencies that threaten the life of the nation.”* The Human Rights Committee adds that
this right “concerns the entitlement of individuals to be free from acts and omissions
that are intended or may be expected to cause their unnatural or premature death.”'s
The right to life imposes a corresponding duty on others not to act in violation of this
right. Your right to life implies my obligation not to kill you.

The right to life is not in general relinquished in war, unless we were to con-
cede a moral nihilism in times of armed conflict. On the contrary, philosophers and
lawyers have for centuries attempted to reconcile war and morality, including efforts
to determine the legitimate objectives and means of war. States have historically ar-
gued the righteousness of their military campaigns, and militaries seek to instill a
chivalric “warrior code of honor” among their soldiers.'® Honor and humanity con-
stitute foundational principles in the laws of war that regulate combatants’ conduct.”
States do not forsake morality in war. They crave it.

The international desire to place war on a moral footing, starting with the
Just War tradition,'® led to the conclusion that war could not be the policy prerogative
of a sovereign. States, like individuals, have a right not to be attacked unless they
forfeit that right. The prohibition on state aggression is now enshrined in international
law, similar to the prohibitions in domestic laws on attacking other individuals."

12 This right is reflected in various international instruments and trcaties. See G.A. RES. 217 (111)
A, Universal Declaration of Human Rights, art. 3 (Dec. 10, 1948); G.A. RES. 2200A (XXI), International
Covenant on Civil and Political Rights, art. 6 (Dec. 16, 1966) [hereinafter ICCPR]; G.A. RES 45/158,
International Convention on the Protection of the Rights of All Migrant Workers and Mcembers of Their
Families, art. 9 (Dec. 18, 1990).

13 ICCPR, supra note 12, art. 6.

14 U.N. Hum. Rts. Comm., Gen. Comment No. 36, CCPR/C/GC/36, para. 2 (Sept. 3, 2019).

15 Jd. para. 3.

16 Nicholas W. Mull, The Honor of War: Core Value of the Warrior Ethos and Principle of the
Law of War, 18 CHL-KENT J. INT'L & COMP. L. 1, 31 (2018).

17" See GEN. COUNS., DEP’T OF DEF., DEPARTMENT OF DEFENSE LAW OF WAR MANUAL § 2.6.1
(rev. ed. Dec. 2016) [hercinafter DOD LAW OF WAR MANUAL] (“Honor has been vital to the development
of the law of war, which was preceded by warriors® codes of ethical behavior.”). In 1863, the U.S. Su-
preme Court, quoting Emer de Vattel, stated, “[1]t is very cvident that the common laws of war—thosc
maxims of humanity, modcration, and honor—ought to be observed by both parties in every civil war.”
The Brig Amy Warwick (The Prize Cascs), 67 U.S. (2 Black) 635, 667 (1863) (citing EMER DE VATTEL,
THE LAW OF NATIONS, bk. III, ch. 4, § 294 (1758)).

18 The Just War tradition, which dates back to the Middle Ages, was initially an effort by thcolo-
gians and philosophers to determine when and how war could be waged consistent with moral and reli-
gious principles. This tradition has greatly influenced the current international legal framcework, particu-
larly the rules of jus ad bellum. See generally John F. Coverdale, An Introduction to the Just War
Tradition, 16 PACE INT’L L. REV. 221 (2004).

19 Article 2(4) of the U.N. Charter statcs: “All Members shall refrain in their international relations
from the threat or use of forcc against the territorial integrity or political independence of any state, or in
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Article 51 of the U.N. Charter, however, preserves the right for states to exercise “the
inherent right of individual or collective self-defense if an armed attack occurs.”
The international law framework governing the use of force among states mirrors
domestic frameworks for personal self-defense, including the requirements of neces-
sity and proportionality.”’ Today, self-defense provides the only legal and moral basis
for states to resort to war, absent Security Council authorization.”

Soldiers also need a moral justification to kill in war.” The authority granted
to combatants by the sovereign to wage war on its behalf affords them the legal priv-
ilege to kill but not the moral justification. A situation of armed conflict (a legal state
of affairs between states) is not sufficient to overcome individuals’ general immunity
from attack. “If combatants in wartime are to kill without injustice . . . [w]e need an
account of how the people they kill are liable to that fate.” Again, we turn to self-
defense for this account. As Seth Lazar notes, principles of self-defense “are the only
principles in ordinary morality ... which seem capable of eliminating the whole
wrong in killing a person.”” The elements of individual self-defense require some
analogizing for combatants in war. For example, the principles of necessity and pro-
portionality in self-defense must be understood more flexibly in circumstances of
prolonged, collective violence. Nevertheless, “[I]t must be acknowledged that the
norms of international law rest on the premise that, to a considerable degree and with
certain modifications, an analogy can be drawn between the norms of individual self-
defense and the norms of armed conflict.”? This is logical; the only legitimate aims
of war itself are national or collective self-defense, and soldiers fight in defense of
their nation, their fellow troops, and themselves. Thus, to understand the moral basis
for killing in war, we must first examine the moral theories of individual self-defense.

All humans have a baseline immunity from attack. Consequently, every the-
ory of self-defense must identify a “criterion of liability” to trigger the loss of this
immunity.?’ Individuals who have not forfeited their right to life are generally referred
to as morally “innocent” and thus cannot be attacked, even for the purpose of saving
one’s life.?® There is no universally accepted criterion of liability, although we can
identify three general theories in the philosophical literature.

any other manner inconsistent with the Purposes of the United Nations.” U.N. Charter art. 2(4). See gen-
erally OONA A. HATHAWAY & SCOTT J. SHAPIRO, THE INTERNATIONALISTS, at xv—xix (2017) (describ-
ing the shift from the Old World Order, in which war was a legitimate means of vindicating states’ rights,
to the New World Order, which prohibits aggressive wars).

20 U.N. Charter art. 51.

21 See Case Concerning Oil Platforms (Iran v. U.S.), Judgment, 2003 1.C.J 4, para. 43 (Nov. 6)
(“[T)he criteria of necessity and proportionality must be observed if a measure is to be qualified as self-
defence . .. .”).

22 Thomas Hurka, Proportionality in the Morality of War, 33 PHIL. & PUB. AFFS. 34, 38 (2005)
(“As many writers have noted, the structure of just war theory closely parallels that of the morality of
sclf-defense.”).

23 Coverdale, supra note 18, at 224.

24 Seth Lazar, Responsibility, Risk, and Killing in Self-Defense, 119 ETHICS 699, 700 (2009).

% Id.

26 Iddo Porat & Ziv Bohrer, Preferring One’s Own Civilians: May Soldiers Endanger Enemy Ci-
vilians More Than They Would Endanger Their State’s Civilians, 47 GEO. WASH. INT’L L. REV. 99, 104~
05 (2015).

21 Lazar, supra note 24, at 703.

28 See, e.g., Michael Otsuka, Killing the Innocent in Self-Defense, 23 PHIL. & PUB. AFFS. 74, 75
(1994) (“[1]t is wrong to kill an Innocent Bystander in self-defense . . . .”).
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A.  Moral Culpability for Unjust Threat

Moral culpability theorists argue that an individual forfeits her right to life
only if she poses a serious and unjustified threat to another person and is morally
culpable in bringing about that threat.?” Both conditions must be satisfied before it
would be morally permissible to kill in self-defense. This theory places a high bar on
the loss of immunity from attack. It recognizes that one may through happenstance
pose an involuntary and unjust threat to another individual. Diminishment of the par-
amount right to life, however, must be based on “something distinctive about us as a
moral subject—something beyond mere bad luck.” For an act to be morally rele-
vant, it must be voluntary and “the result of the exercise of one’s morally responsible
agency....”™

Consider the classic hypothetical of a large man who is shoved off a tall
building. You are sitting on the ground floor patio, directly in the path of the falling
man. Suppose the only way to save yourself'is to vaporize the falling man with a laser
gun. Michael Otsuka argues that the threat posed by the falling man is not sufficient
for you to kill him. Although the falling man poses an unjust threat to you as you did
nothing to cause his fall, he similarly did not take any action to precipitate this threat.
Otsuka notes of the falling man, “[T]hat which endangers another’s life is neither an
action of [his] nor the consequence of any action of [his].”*2 The falling man does not
forfeit his right to life because he is not morally responsible for the threat he poses.
He was pushed off the building through no fault of his own and is not morally culpa-
ble for a threat that he did not intend, foresee, or cause.

The falling man is often referred to as an “innocent threat” because he is,
many argue, morally equivalent to an innocent bystander.** It is not the man himself
that poses the threat, but rather the physical mass of his body. The threat posed is the
same as an inanimate object, like a meteor, and the falling man cannot be said to
wrong you any more than the meteor can. Under this theory, you have no justification
for shooting the falling man with your laser gun. The situation would be different if
the man jumped or was engaging in reckless behavior when he fell, but in this case,
the threat posed is not the result of any act he took as a moral agent.**

2 See, e.g., Lazar, supra note 24, at 701 (describing the vicw “that the only plausiblc basis for
liability to lethal defensive harm is blameworthy moral responsibility . . . for an unjustified threat™).

30 /d at701.

31 Otsuka, supra note 28, at 84.

32 Id. at 85.

3 Id at 84,

3 Somc cthicists arguc that this thcory of moral culpability is also applicablc in war. Under this
view, “[L]cgitimatc targets arc available only for combatants on the side of a just war.” Lioncl K. McPher-
son, Innocence and Responsibility for War, 34 CAN. J. PHIL. 485, 486 (2004). Unjust combatants forfcit
their right to life because they pose a serious and unjust threat. Just combatants posc a corresponding
threat to the other side, but they arc morally innocent because they do not contributc to an unjust threat.
Combatants arc thus asymmetrically situated. From a moral standpoint, only just combatants can attack
unjust combatants. Unjust combatants can ncither attack nor act in sclf-defense against just combatants.
Similar to a thicf who attcmpts to mug an innocent person, “[u]njust combatants have no right to sclf-
defense . . . since they have no moral right to use violence against combatants fighting against unjust
aggression using just means.” /d. at 499.
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B. Moral “Responsibility” for Unjust Threat

Jeff McMahan, a leading commentator on the ethics of war, shares the view
that posing an unjust threat is not sufficient to make one liable to attack. He further
argues, however, that posing an unjust threat is not necessary.”* He writes, “It is pos-
sible to pose an unjust threat without being liable to attack and possible to be liable
to attack without posing an unjust threat and, indeed, without posing a threat at all.”¢
In McMahan’s view, the criterion of liability is “moral responsibility for initiating or
sustaining the [unjust] threat . .. .’

McMabhan illustrates his thesis with a hypothetical scenario he calls the “im-
placable pursuer.” A villain kidnaps a woman, implants a device in her head, and
programs her to pursue and kill you. The woman loses control over her body and sets
out to attack you against her will.** McMahan argues that it would not be permissible
to kill the implacable pursuer because she is not responsible for the threat posed. She
took no voluntary action to initiate or perpetuate the threat and thus “has done nothing
to lose any rights or to make herself morally liable to attack.” The fact that she is
“causally implicated in the threat to you . . . is a wholly external fact about her posi-
tion in the local causal architecture.”® In this sense, the woman is an “innocent ag-
gressor” and morally equivalent to both the innocent threat (falling man) and the in-
nocent bystander.*' .

You would be permitted, on the other hand, to kill the villain (the “Initiator”)
who implanted the device, provided that such killing was necessary to save your own
life.#* While the villain does not pose an immediate threat, he is morally responsible
for the unjust threat against you. “Because the Initiator is the one who is morally
responsible for the fact that someone must die, he should, as a matter of justice, bear
the costs of his own voluntary and culpable action.”* :

This theory of moral responsibility is broader than the moral culpability the-
ory described in Subpart A. McMahan explains that “responsibility” does not neces-
sarily entail moral “culpability” or “fault.”* It is the “capacity for autonomous delib-
eration” that gives rise to moral responsibility. “If, for example, a person voluntarily
engages in a permissible but foreseeably risk-imposing activity, such as driving a car,
that person will be responsible, if contrary to reasonable expectation and through no
fault on the part of the agent, that activity creates a threat or causes harm to which
the victim is in no way liable.”* Accordingly, X can be morally responsible for an

35 Jeff McMahan, The Ethics of Killing in War, 114 ETHICS 693, 719 (2004) (“[P]osing an unjust
threat is neither necessary nor sufficient for liability.”).

36 Id at719.

37 Id at721.

3% Id. at 719-20.
39 Id. at 720.

40 1d.

a1 [d (“If you would not be permitted to kill the innocent bystander as a means of self-preservation,
you are also not permitted to kill the Nonresponsible Threat in self-defense.”).

42 Coming up with situations in which killing the “Initiator” is nccessary to save your life requires
some degree of imagination.

43 McMahan, supra note 35, at 721.
44 Id at723.
454
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unjust threat to Y by voluntarily taking some permissible action that gives rise to the
threat, even if X did not intend to impose such a threat.*

C. Unjust Threat

Judith Thomson, a pioneer in the ethics of self-defense, presents a more ex-
pansive framework of self-defense. She dismisses arguments that one may only act
in self-defense against a person who is morally culpable, responsible, or otherwise at
fault for the threat posed. Thomson starts with the premise that “[o]ther things being
equal, every person Y has a right against X that X not kill Y.”" This premise focuses
on the right of the potential victim rather than the fault of the putative aggressor.
Thomson writes, “[W]e should not take fault to be required for a violation of a
right.”** The falling man may not be at fault for posing a lethal threat to you because
he was pushed, but he does not have a privilege or a right to kill you. Thus, he will
violate your right not to be killed unless you act in self-defense.

Thomson argues that one may act in self-defense against both the innocent
threat (falling man) and the innocent aggressor (implacable pursuer), even though
neither is morally at fault for the unjust threat posed. “[W]hat makes it permissible
for you to kill [these persons] is the fact that they will otherwise violate your rights
that they not kill you, and therefore lack rights that you not kill them.”* Accordingly,
for Thomson, the liability criterion is the potential violation of another person’s right
not to be killed. If X has done nothing to forfeit his right to life, and Y poses a threat
to X’s life, then X may kill Y in self-defense, regardless of Y’s responsibility for that
potential violation.

This does not mean that X may act in self-defense solely because Y will
otherwise kill her. If X first did something to forfeit her right not to be killed by Y,
then X cannot justifiably kill Y even if Y would otherwise kill X. For example, if X
attempts to rob Y at knifepoint, and Y pulls out a gun, X cannot proceed to stab Y in
self-defense because X no longer has a right not to be killed by Y. Similarly, Y cannot
kill bystander Z to protect her right not to be killed by X. If Z is not “causally in-
volved” in the threat posed to Y, then Z has not forfeited her right to life and Y would
thus be unjustified in harming Z to save her own life.”

The argument that it may be permissible to kill an innocent threat or innocent
aggressor is also supported by the related, and morally intuitive, theory of “agent-
relative permission.” Under this theory, an individual has permission (but not the

46 McMahan’s theory of moral responsibility appears driven, in part, by his view that many unjust
combatants (i.c., those from the aggressor state) may not be morally “culpable” for their participation in
an unjust war. McMahan acknowledges that unjust combatants often fight for various reasons—such as
conscription, indoctrination, or a reasonablc but mistaken belicf in the justness of their cause—that may
preclude moral culpability. He argucs that these reasons are excuscs rather than justifications for fighting
for an unjust causc. Combatants remain responsible for the unjust threat they pose by virtue of taking up
arms with free will. “Only the abscnce of a capacity for moral agency could absolve [an unjust combatant]
of all responsibility for his action and thus make him innocent . . . .” Id. at 724. McMahan’s theory of
moral responsibility would permit just combatants to attack unjust combatants, although unjust combat-
ants could not morally attack just combatants.

47 Judith Jarvis Thomson, Seif-Defense, 20 PHIL. & PUB. AFFS. 283, 299 (1991).

48 [d at 300.

4 Id at 302.

30 Jd. at298.
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right®') to prefer her own life over that of a similarly situated innocent person. In other
words, if a situation arises in which either I or an innocent threat or aggressor will be
killed, I may act in self-defense to save my life, provided that [ have not forfeited my
right to life.” The innocent aggressor/threat is similarly permitted to act in self-de-
fense since she also has not forfeited her right to life and is morally permitted to
prefer her life over mine.** Both individuals have the same moral status and thus the
same moral permission to defend themselves.

D. Innocent Bystanders

While the above accounts may yield different outcomes on who may be
deemed to forfeit their right to life, the prohibition against killing an “innocent by-
stander” is “widely accepted,” even when necessary to save one’s own life.** A person
is an “innocent bystander” if she is not causally involved in or responsible for the
threat posed to another person.> This moral prohibition is also reflected in domestic
laws. As one commentator notes, “There is a general consensus that the killing of
innocent bystanders is not permitted by the right to self-defense. In many jurisdic-
tions the killing of innocent bystanders is totally prohibited.”*

Consider a classic example by Thomson.”” You find yourself in the path of a
runaway trolley, a frequent peril in philosophical literature. The only way to save
your life is to deflect the trolley onto another track. Unfortunately, diverting the trol-
ley onto that track will kill an innocent bystander whose foot is caught in the rails.
Thomson, as well as most philosophers, concludes that deflecting the trolley and kill-
ing the bystander would be unjustified, since it would make the innocent bystander a
“substitute victim.”*® The same is true of any act that “use[s] a bystander as a piece
of equipment” to save your life, such as shooting a bystander on an overhead walk-
way so that she falls in the path of the trolley and slows it down, as well as acts that
“run rough-shod” over innocent bystanders.” Innocent bystanders have done nothing
to forfeit their right to life, and they do not infringe on the rights of others. Thomson

51 This is due to the fact that, under this theory, the innocent threat or aggressor did not forfeit his
right to life. I cannot thus have a right to kill another person if that person has a right not to be attacked.

52 Laurence Alexander, Justification and Innocent Aggressors, 33 WAYNE L. Rev. 1177, 1177
(1987).

53 Jonathan Quong, Killing in Self-Defense, 119 ETHICS 507, 519 (2009).

54 See, e.g., id. at 508; Otsuka, supra note 28, at 78 (“[T]he intentional or foreseen killing of an
innocent in self-defense is unjustifiable when the innocent is a Bystander . . . .”); Reid Fontaine, An A¢-
tack on Self-Defense, 47 AM. CRIM. L. REV. 57, 76 (2010) (“[O]ne is not entitled or justified to kill an
innocent bystander in order to defend (or, more accurately, preserve) his own life.”); Adil Ahmad Haque,
Killing in the Fog of War, 86 S. CAL. L. REV. 63, 85 (2012) (“[1]t is not morally permissible to kill one
innocent person either as a means or as a side effect of preventing another innocent person from being
killed.”); Coverdale, supra note 18, at 224 (“Virtually every ethical system reflects the basic principle
that deliberately taking the life of an innocent human being is wrong.”).

55 See, e.g., Otsuka, supra note 28, at 75. An innocent bystander is distinct from an “innocent
threat” (like the falling man) in that the bystander does not pose an involuntary threat.

56 Shlomit Wallerstein, Justifying the Right to Self-Defense: A Theory of Forced Consequences,
91 VA. L. REV. 999, 1002 (2005).

57 Thomson, supra note 47, at 289-90.

5% Id. at 290.

% Id.
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explains, “[TThe fact that you can save your life only by killing [innocent bystanders]
... does not make them lack rights against you that you not kill them.”®

Other ethicists argue that it is equally impermissible to “initiate a sequence
of events that you know will kill” the innocent bystander to save your own life. For
example, Otsuka argues it would be prohibited to hurl a bomb at an incoming projec-
tile if you know the bomb will kill an innocent bystander. Killing a bystander simi-
larly cannot be justified by the number of lives potentially saved due to the moral
asymmetry between killing and letting die.*" Killing someone is worse than letting
one die.” It would, for example, be morally prohibited to drive over a bystander with
your car to rescue a family trapped in a burning vehicle. And in reverse, it is permis-
sible to let two people die if rescuing them would require causing grave harm to an
innocent bystander.

This Article does not seek to determine which theory of self-defense is the
most persuasive. It is enough to note their areas of convergence.”” Common sense
morality tells us that it is prohibited to use force against another person unless they
pose an unjust threat.** Few would think that a violent criminal has a moral right to
attack a police officer engaged in a lawful arrest. While many people likely share
Thomson’s intuition that we may defend ourselves against an innocent threat, like
the falling man, such cases are largely confined to the realm of the hypothetical. In
general, we believe that responsibility (however defined) for an unjust threat is rele-
vant to our understanding of moral innocence. The notions that an individual must
do something morally relevant to lose his or her right to life and that killing an inno-
cent bystander is morally prohibited are likely shared by most people.

[I. THE LAwWS OF WAR

The laws of war, or IHL, are grounded in ethical theories of individual self-
defense but they do not overlap entirely. This Part describes two cardinal principles
of IHL, distinction and proportionality.® The principle of distinction requires com-
batants to direct their attacks only against combatants and other military objectives.
The principle of proportionality prohibits attacks against military objectives expected
to cause incidental harm to civilians or civilian objects that would be excessive to the
military advantage anticipated from the attack. By implication, the PP permits, and

60 /d. at 299.

61 See Haque, supra note 54, at 84-88; see also Edward C. Lyons, Slaughter of the Innocents:
Justification, Excuse and the Principle of Double Effect, 18 BERKELEY INT’LL.J. 231, 287 (2013) (noting
a provision in the Model Penal Code that provided a nccessity and duress defense to intentional homicide
has been universally rejected and never adopted).

2 See, e.g., Warren S. Quinn, Actions, Intentions, and Consequences: The Doctrine of Doing and
Allowing, 98 PHIL. REV. 287, 287-312 (1989).

63 For the purposcs of this Article, it is not necessary to determine which of these theories is the
most persuasive.

64 Joshua Greene, an evolutionary psychologist, notes that a crucial feature of our moral brain is
aversion to violence against innocent peoplc. JOSHUA GREENE, MORAL TRIBES 37 (2013).

65 The principles of distinction and proportionality, along with the principle of military necessity,
constitute the ““holy triad’ of cardinal principles of the jus in bello ... .” Robert D. Sloane, Puzzles of
Proportion and the “Reasonable Military Commander”: Reflections on the Law, Ethics, and Geopolitics
of Proportionality, 6 HARV. NAT’L SEC. J. 299, 310 (2015).
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renders lawful under IHL, incidental harm to civilians and civilian objects under cer-
tain circumstances.

This Part explains how these principles are animated by moral theories of
individual self-defense, including notions of responsibility and innocence. It also ex-
plains how these two principles differ from such moral theories and the trade-offs
that influence those divergences. Subpart A argues that the principle of distinction
incorporates a threat-based criterion of liability, although one based on class charac-
teristics. Subpart B turns to the PP and seeks to determine how it can be reconciled
with the moral prohibition on harming innocent bystanders. This question will be
examined more closely in Parts IV-VL.

A. The Principle of Distinction

The principle of distinction, a customary rule of IHL codified in several ar-
ticles of Additional Protocol 1 (1977) to the Geneva Conventions, establishes a
bright-line rule regarding who may be targeted in war.* The principle divides all
persons into two categories: “combatants” and “civilians.” Combatants include all
members of the armed forces, except medical and religious personnel.’” Civilians, by
contrast, include all those that are not members of the armed forces.® Only combat-
ants are liable to direct attack. Article 48 of Additional Protocol I provides: “[T]he
Parties to the conflict shall at all times distinguish between the civilian population
and combatants and between civilian objects and military objectives and accordingly
shall direct their operations only against military objectives.”® Civilians are immune
from attack. Article 51(2) states: “The civilian population as such, as well as individ-
ual civilians, shall not be the object of attack.””

There are only two exceptions to this bright-line rule. A civilian can forfeit
his immunity under IHL if he “directly participates in hostilities,” but immunity is
restored once he ceases hostile acts against the enemy.” Similarly, soldiers who are
hors de combat due to injury or captivity regain their immunity from attack.” These
two exceptions recognize that threat is not static and that legal protections should be
commensurate with the general threat posed. Civilians generally do not pose a direct
threat and are thus immune from direct attack, but they can lose that immunity by
taking up arms. Combatants are prima facie threats and therefore not immune, but

66 See Protocol Additional to the Geneva Conventions of 12 August 1949 (Protocol I), June 8,
1977, arts. 48-51 [hercinafter AP 1].

67 Id. art. 43(2) (“Members of the armed forces of a Party to a conflict (other than medical person-
nel and chaplains covered by Article 33 of the Third Convention) are combatants . . . .”); Jean-Marie
Henckaerts et al., Study on Customary International Humanitarian Law: A Contribution to the Under-
standing and Respect for the Rule of Law in Armed Conflict, 87 INT’L REV. RED CROSS 175, 198 (2005).
Medical and religious personnel are often called “non-combatants” and are protected from direct attack.
They lose immunity, however, if they engage in hostilities.

68 See AP 1, supra note 66, art. 50.

69 Jd. art. 48. The United States is not a party to AP 1 but recognizes the principle of distinction
codified in this Article as a rule of customary IHL.

70 Id. art. 51(2).

7 Id. art. 51(3).

2. Id. art. 41(1) (“A person who is recognized or who, in the circumstances, should be recognized
to be hors de combat shall not be made the object of attack.”).
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they can regain immunity if the circumstances make clear that they no longer pose a
threat.

There are clear overlaps between the principle of distinction and theories of
individual self-defense. First, the principle of distinction is premised on the notion
that all individuals have the right not to be attacked unless one does something to
forfeit that right.” Civilian immunity is not a special privilege granted in war, but
rather it reflects the baseline immunity of all individuals. Combatants forfeit this im-
munity by joining the military and taking up arms. While individuals may at times
be coerced in making this decision, enlistment generally entails a deliberate and vol-
untary act.” Second, like individual self-defense, the principle of distinction reflects
a threat-based criterion of liability. Combatants—as well as civilians who directly
participate in hostilities—may be attacked because they pose a threat to their enemy.”
While individual combatants may pose varying degrees of threat to the enemy, they
form part of an integrated organization that plainly poses an existential threat to the
opposing side in war. Once a combatant no longer poses a threat by virtue of injury
or detention, he regains his baseline immunity from attack.”

The principle of distinction also differs from the moral framework of indi-
vidual self-defense in two important respects. First, the principle of distinction does
not require that combatants pose an objectively unjust threat as a condition to losing
immunity. JHL, and its principle of distinction, assumes the moral equivalency of
combatants, a feature of IHL often criticized by ethicists.”” IHL separates the reasons
for states’ initial resort to war (jus ad bellum) from the conduct of hostilities (jus in
bello). Once hostilities commence, IHL assumes that neither side is at fault for the
war and that each side has a right to engage in lawful acts of war against the enemy.”
Combatants have the same rights, obligations, and liabilities under [HL, irrespective
of whether their nation was the victim or aggressor state. Michael Walzer, the preemi-
nent expositor of the moral equivalence theory, writes: “We draw a line between the
war itself, for which soldiers are not responsible, and the conduct of the war, for
which they are responsible . . . .”” We do not blame soldiers for honoring their legal

73 As Michacl Walzer notes, “[N]Jo onc can be threatened with war or warred against, unless
through somc act of his own he surrendered or lost his rights.” MICHAEL WALZER, JUST AND UNJUST
WARS 135 (2d ed. 1992).

7 Even in cascs of conscription, the decision is arguably voluntary insofar as an individual chooses
enlistment over the consequences of not enlisting. Hundreds of thousands of Russians werc faced to make
such a decision after Putin ordered compulsory military conscription in September 2022. Tens of thou-
sands of Russian men chose exile and potential legal conscquences over fighting in Putin’s war of ag-
gression against Ukraine. See, e.g., Yan Matuscvich, Central Asia Faces a Russian Migrant Crisis,
FOREIGN POL’Y (Oct. 4, 2022, 12:30 PM), https://pcrma.cc/N85M-5BR6.

75 The samc is true for objects. IHL limits attacks to “military objectives,” which are defined as
“those objects which by their nature, location, purpose or use make an effective contribution to military
action” and whosc partial or total destruction offers a concrete military advantage. AP 1, supra notc 66,
art. 52(2).

76 Seeid. art. 41(1).

7 See, e.g., Hurka, supra note 22, at 45 (“{I1]f wc consider the morality of war rather than its le-
gality, the independence of [jus ad bellum and jus in bello) cannot be maintained.”).

78 WALZER, supra note 73, at 131. This moral equivalency is set forth clcarly in Additional Pro-
tocol I to the Geneva Conventions, which codificd many of the customary rules governing the conduct
of hostilitics. The precamble to AP 1 reaffirms that the “Protocol must be fully applied in all circumstances
to all persons . . . without any adverse distinction bascd on the nature or origin of the armed conflict or
on the causcs espouscd by or attributed to the Partics to the conflict . . . .” See AP 1, supra note 66, pmbl.

79 WALZER, supra note 73, at 38-39.
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or patriotic duty to fight for their country. We also recognize that soldiers generally
believe that they are fighting for a just cause. Combatants thus face each other as
moral equals on the battlefield, similar to boxers in the ring, each with the same right
to kill the other. This right is known as the combatant’s privilege. A combatant who
kills an enemy soldier consistent with the laws of war does not commit murder and
cannot be prosecuted for his act, even if he fights for the aggressor state.”

Second, the principle of distinction is based on class characteristics (i.e.,
combatants and civilians), rather than individualized and contextualized assessments.
Combatants may be targeted with lethal force at any time, regardless of whether such
force is necessary to prevent a grave and imminent harm (as is required in individual
self-defense). Combatants may be targeted even when engaged in non-hostile activi-
ties, such as eating or sleeping. Walzer justifies this on the ground that “[s]oldiers as
a class are set apart from the world of peaceful activity; they are trained to fight,
provided with weapons, required to fight on command.”' Every combatant is a po-
tential threat because “he has allowed himself to be made into a dangerous man.”*
Civilians as a class, by contrast, are assumed to pose little direct threat to the enemy.
This assumption is reinforced by the fact that civilians do not have the legal privilege
to engage in hostilities, a right which is granted only to combatants.*

IHL’s principle of distinction is thus more protective in some respects than
what many moral philosophers would demand. As noted in Part II, moral philoso-
phers like Jeff McMahan argue that “[a] person becomes a legitimate target in.war
by being to some degree morally responsible for an unjust threat . . . .”* IHL, how-
ever, prohibits the targeting of all civilians though not every civilian is non-threaten-
ing or innocent. “[M]oral innocence is a question of conduct and intentions,” rather
than a quality based on membership in a class.*® Some civilians may bear significant
responsibility for their state’s decision to wage war or contribute to the prosecution
of it. In most cases, for example, it is the civilian leadership that decides to initiate
war and thus bears responsibility for the (unjust) threat posed by it.*® Civilians’ roles
in warfare have thus led some moral philosophers to argue that the distinction be-
tween civilians and combatants is morally arbitrary.”’

In other respects, the principle of distinction permits what many ethicists
would assess to be unjust killings. It makes all combatants liable to attack, regardless
of their moral responsibility or threat. A conscripted cook may not be morally re-
sponsible for the war or pose any immediate threat to the enemy. Yet, he is just as

80  See DOD LAW OF WAR MANUAL, supra note 17, § 4.4,

81 'WALZER, supra note 73, at 144,

82 Id. at 145.

8  See AP 1, supra note 66, art. 43(2) (noting that combatants have “the right to participate directly
in hostilities); DOD LAW OF WAR MANUAL, supra note 17, § 4.18.3.

84 McMahan, supra note 35, at 724.

85 Aaron Xavier Fellmeth, Questioning Civilian Immunity, 43 TEX. INT’L L.J. 453, 460 (2008)
(“The assertion that civilians as a class are ‘innocent’ cannot be more than a figure of speech. Nobody
could reasonably believe that mere membership in the class of civilians constitutes automatic cxoneration
from moral blame for the state’s wartime conduct.”).

86 McMahan, supra note 35, at 725 (noting that the United Fruit Companies executives that con-
vinced Eisenhower to overthrow the democratic government in Guatemala bore more responsibility for
the unjust war than the soldiers who fought in it).

87 See George Mavrodes, Conventions and the Morality of War, 4 PHIL. & PUB. AFFs. 117, 124
(“[TThe alleged moral immunity of noncombatants seems to be left as an arbitrary claim.”).
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liable to attack as a volunteer sniper with dozens of kills.® Similarly, due to the sep-
aration of jus ad bellum and jus in bello, soldiers fighting a just war receive no greater
protection than soldiers fighting a war of aggression. To the contrary, they waive
their right to life solely by defending their country against unlawful attack.

B.  Proportionality

Civilians are immune from direct attack under the principle of distinction,
but IHL does not eliminate the risks to civilians. In many conflicts, a disproportionate
number of casualties are civilians. The ratio of civilian to combatant deaths has in-
creased over the past century, particularly with the advent of acrial warfare, the de-
velopment of more destructive weapons, and the urbanization of societies.® Although
statistics on civilian casualties are often disputed, numerous studies have found that
over seventy-five percent of casualties in recent wars have been civilians.” The rise
in civilian deaths does not mean that soldiers are intentionally targeting more civil-
ians, although such violations of THL certainly occur. Under the IHL PP, civilians
may be lawfully killed as collateral damage under certain circumstances.

The PP, a rule of customary IHL, is codified in Article 51 of Additional Pro-
tocol 1.°' It prohibits “an attack which may be expected to cause incidental loss of
civilian life, injury to civilians, damage to civilian objects, or a combination thereof,
which would be excessive in relation to the concrete and direct military advantage
anticipated.”” Thus, civilians cannot be targeted directly, but they may be killed as
collateral damage in attacks against military objectives. This rule is framed as a re-
straint on the use of force in armed conflict, but it also acknowledges and “implicitly
authorizes” the incidental killing of civilians given a sufficient military rationale.”

Several aspects of the PP are important to highlight. First, it permits the fore-
seeable or knowing, not just the merely accidental, killing of civilians as collateral
damage. Second, no numerical limit exists on the number of civilians that may be
killed in an attack. As Yoram Dinstein notes, “Even extensive civilian casualties need
not be ‘excessive’ in light of the concrete and direct military advantage anticipated.”
The greater the importance of a military objective, as determined by those planning

8 This outcome is not problematic for some commentators. As John Coverdale states, “Individual
enemy soldicrs may be killed because being a combatant in an army which is waging an unjust war makes
aman dangerous and harmful to the community against which he is fighting, and therefore ‘non-innocent’
in the relevant sense, independent of personal moral guilt or innocence.” Coverdale, supra note 18, at
227 (emphasis added). In this scnsc, conscripted soldiers can be viewed as innocent aggressors or threats,
discussed in Part 11, and opposing combatants have agent-relative permission (if not a right) to kill them.

8 See, e.g., Valeric Epps, Civilian Casualties in Modern Warfare: The Death of the Collateral
Damage Rule, 41 GA.J. INT’L & Comp. L. 307 (2013).

9% Fcllmeth, supra notc 85, at 455.

%1 See William J. Fenrick, The Rule of Proportionality and Protocol I in Conventional Warfare,
98 MiL. L. REV. 91, 96 (1982). Fenrick provides an excellent overview of the development of the PP, the
negotiating history of Article 51, and state practice.

92 AP 1, supra note 66, art. 51(5)(b).

93 See Charles P. Trumbull 1V, Re-Thinking the Principle of Proportionality Outside of Hot Bat-
tefields, 55 VA. J.INT’L L. 521, 541 (2015). Scc Chris af Jochnick & Roger Normand, The Legitimation
of Violence: A Critical History of the Laws of War, 35 HARV. INT’L L.J. 49 (1994), for an excellent
overview of how the laws of war have legitimized violence.

94 YORAM DINSTEIN, THE CONDUCT OF HOSTILITIES UNDER THE LAW OF INTERNATIONAL
ARMED CONFLICT 131 (2d ed. 2010).
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the attack, the greater the civilian harm permitted by the PP.* Third, there is no agreed
upon metric for determining how much civilian harm would be excessive in light of
the expected military advantage, a test which requires balancing dissimilar values. In
practice, combatants have a “wide margin of appreciation” in making such assess-
ments.*

A moral theory of the PP must thus explain how its implicit authorization of
collateral damage is consistent with the moral prohibition against killing innocent
bystanders.”” Why is it permissible in war to foreseeably kill civilians to gain some
military advantage, but impermissible to kill innocent bystanders in peacetime to save
one’s own life? The remainder of this Article addresses that question.

IV. MORAL JUSTIFICATIONS FOR THE PRINCIPLE OF PROPORTIONALITY

The predominant moral justification for the PP, particularly in the legal lit-
erature, is the Doctrine of Double Effect.”® The DDE, like the PP, addresses the ques-
tion of when it is permissible to cause unintended harm, and the analysis undertaken
under the DDE is similar to that required by the PP in determining whether the col-
lateral damage expected from an attack would be considered lawful. Jens Ohlen ar-
gues that “core IHL principles are based on the Doctrine of Double Effect” and that
it is “also normatively correct, thus adding urgency to any legal interpretation that
fails to respect the doctrine.” Adil Haque similarly notes that the “DDE occupies an
important place in international humanitarian law . .. . The DDE’s revered status
is largely unquestioned in the legal literature.

This Part begins with an overview of the DDE and then describes the signif-
icant overlap between the DDE and the PP. Subpart B critically examines the DDE
as the moral justification for the PP, drawing on the widespread objections to the

95 Hays Parks wrote that the PP only prohibits “collateral civilian casualties so excessive . . lasto
be tantamount to the intentional attack of individual civilians, or the civilian population, or to a wanton
disregard for the safety of the civilian population.” W. Hays Parks, 4ir War and the Law of War, 32 A.F.
L.REvV. 1, 174 (1990).

9  Stefan Oeter, Methods and Means of Combat, in THE HANDBOOK OF HUMANITARIAN LAW IN
ARMED CONFLICTS 178—79 (Dieter Fleck ed., 1995); WILLIAM H. BOOTHBY, THE LAW OF TARGETING
126 (2012).

97 1t is not sufficient to argue in response that the PP is framed as a prohibition on certain attacks
rather than an explicit authorization. Regardless of how the principle is framed, its effect is to render
lawful under IHL attacks that incidentally kill civilians. The principle thus gives such attacks a degree of
legitimacy and shields them from criticism. Af Jochnick & Normand, supra note 93, at 57.

98 See F.M. Kamm, Terror and Collateral Damage: Are They Permissible?, 9 J. ETHICS 381, 382
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when one has not been able to proceed by harming only combatants, is known as the Doctrine of Double
Effect (DDE).”); Hurka, supra note 22, at 36 (noting the permissibility of collateral damage in war “turns
on the doctrine of double effect, which says it is more objectionable to intend evil as one’s end than
merely to foresee that evil will result from what one does™); Jens David Ohlin, Targeting and the Concept
of Intent, 35 MICH. J. INT’L L. 79, 84-85 (2013) (stating that the “rule of collateral damage was modeled”
on the DDE).

99 Ohlin, supra note 98, at 123.

100 Adil Ahmad Haque, Torture, Terror and the Inversion of Moral Principle, 10 NEW CRIM. L.
REV. 613, 635 (2007); see also R. George Wright, Noncombatant Immunity: A Case Study in the Relation
Between International Law and Morality, 67 NOTRE DAME L. REV. 335, 336 (1991) (noting that the DDE
is the foundation for THL).
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DDE in the moral philosophical literature. Subpart C offers some additional reasons
to be concerned that the PP sanctions civilian harm that cannot be morally justified.

A.  The Doctrine of Double Effect

The DDE, which dates back to Thomas Aquinas, is based on the idea that
acts can have two effects, one intended and one only foreseen.'” These effects can
have different or conflicting moral values. The DDE allows us to distinguish between
the intended and unintended effects when assessing the morality of an act. For exam-
ple, a doctor may cause a patient significant pain (i.e., the unintended effect) in order
to set her broken leg (i.e., the intended effect). While intentionally causing harm is
generally prohibited, actions that incidentally (but unintentionally) cause harm may
be morally permissible under certain circumstances.'®

While the precise elements of the DDE are debated, it states in general terms
that an act may be morally permitted, despite causing bad consequences, provided
that (1) the act itself is directed at achieving a moral good; (2) the actor intends solely
to achieve that moral good; (3) the bad consequence is not a means to produce the
moral good; (4) and the positive intended effects of the act outweigh the unintended
negative ones.'"

Proponents of the DDE argue that the doctrine, which incorporates key ele-
ments of Kant’s categorical imperative, coheres with our moral intuitions. It explains
why most people reach different moral conclusions in two similar hypothetical sce-
narios and provides a rational basis for these divergent conclusions. In the first case
(the “switch case”), another runaway trolley is barreling towards five people unable
to get out of its way. A bystander sees a switch that would divert the trolley to a
sidetrack but doing so would cause the trolley to run over a railway employee work-
ing on that sidetrack. The vast majority of people surveyed say that it is permissible
to flip the switch so that the trolley kills the one person rather than the five.'*

The second scenario (the “backpacker case™) has the same premise: A trolley
is careening toward five people. In this scenario, the bystander does not have the
option of pulling a switch. The only way to save the five people is to push a man with
a large backpack onto the track, killing the man but stopping the trolley before it

100 ‘Warren S. Quinn, Actions, Intentions, and Consequences: The Doctrine of Double Effect, 18
PHIL. & PUB. AFFS. 334, 334 n.3 (1989).

102 W.R.P. Kaufman, The Doctrine of Double Effects and the Trolley Problem, 50 J. VALUE
INQUIRY 21, 22 (2015); Lyons, supra note 61, at 287 (“Double effect proposes that under certain circum-
stanccs, it is permissible to unintentionally bring about harmful effects by one’s conduct that would be
impermissible if intentionally causcd.”).

103 See Sophie Botros, An Error About the Doctrine of Double Effect, 74 PHILOSOPHY 71, 72-73
(1999); Thomson, supra note 47, at 292; Ohlin, supra note 98, at 119; Kaufman, supra note 102, at 22.

104 Kaufman, supra note 102, at 23; see also GREENE, supra note 64, at 116 (noting that in studies,
“peoplc all over the world agree” with this course of action). There is admittedly some tension between
this sccnario and the gencral prohibition on killing innocent bystanders. Thomson emphasizes that “[i]t
is not generally morally open to us to make one dic to save five.” Judith Jarvis Thomson, The Trolley
Problem, 94 YALE L.J. 1395, 1408 (1985). She sccks to distinguish the trolley case, however, by noting
that it involves an existing threat that is merely being shifted from more persons to fewer persons. She
concludes, “[I]t is not morally required of us that we let a burden descend out of the bluc onto five when
we can make it instead descend onto onc if we can make it descend onto the one by mcans which do not
themselves constitute infringements of rights of the one.” /d. at 1409. Thomson argues further that the
bystander in the trolley scenario does not infringe the rights of the worker merely by pulling a switch. /d.
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collides with the five individuals. In this scenario, the vast majority of respondents
say it is impermissible to push the backpacker onto the track, even though the conse-
quence is the same: One person dies, and five people are saved.'®

The relevant moral difference, according to proponents of the DDE, is that
the bystander in the “switch case” does not specifically intend to kill the one railway
worker when she flips the switch. Nor does she use the unlucky worker to further her
intended outcome. The worker’s death is merely a foreseen consequence of the by-
stander’s intent to save the five individuals. The bystander can save the five people
by flipping the switch, regardless of whether the worker is on the side-track. By con-
trast, in the second case, the bystander must intend the death of the backpacker to
save the others, as his falling in front of the trolley is the only way to achieve that
result. The bystander’s decision is contingent on the presence of the backpacker, who
is used “as a means to save the five lives.”'® This intentional use of another individual
without consent as a means to achieve a utilitarian outcome transgresses Kant’s cat-
egorical imperative and prevents the DDE from justifying the action.

The PP closely resembles, and is likely modeled on, the DDE.'” The PP
(combined with the principle of distinction) and the DDE both prohibit intentional
attacks against civilians as a means to achieve a military advantage. Thus, it would
be prohibited to intentionally bomb civilians with the goal of spreading terror and
convincing the opposing side to surrender—a frequent practice in World War I'*—
even if the good achieved by the surrender outweighed the civilian casualties. Terror
bombing of civilians is prohibited because the civilian deaths are specifically in-
tended. The bombed individuals are the means for achieving the good rather than the
unintended consequence of an otherwise permissible act.

On the other hand, the DDE and PP permit combatants to inflict foreseeable,
but unintended, harm to civilians under certain circumstances. The PP provides that
an attack causing collateral damage may be justified so long as the attack is directed
at lawful military objectives, the commander intends only to destroy the military ob-
jectives, and the expected military advantage of the attack outweighs the expected
civilian harm.!” For example, it would be permissible under the DDE and the PP for
a fighter pilot to bomb a munitions factory and incidentally kill the workers inside,
so long as the pilot does not specifically intend to kill the workers, and the benefit of
destroying the munitions factory outweighs the loss of those workers’ lives."'

In Just and Unjust Wars, Walzer defends a revised version of the DDE, stat-
ing that “[dJouble effect is a way of reconciling the absolute prohibition against

105 Joshua Greene acknowledges that most people intuitively think it is wrong to push the man onto
the track but argues that pushing the man would be a legitimate action from a utilitarian perspective.
GREENE, supra note 64, at 114.

106 Kaufman, supra note 102, at 23.

107 Qhlin, supra note 98, at 118 (calling the principle of proportionality a “direct outgrowth” of the
DDE).

108 See af Jochnick & Normand, supra note 93, at 80 (“During World War 1, each belligerent . . .
adopted similar policies of deliberate ‘morale bombing’—attacking populated areas to sow terror in the
population and discourage its support for the war.”).

109 See Rogier Bartels, Dealing with the Principle of Proportionality in Armed Conflict in Retro-
spect, 46 ISR. L. REV. 271, 27374 (2013) (noting that the PP essentially incorporates the principle of
distinction, which requires that the commander intend to target only military objectives).

110 Botros, supra note 103, at 74 (“[Blombing enemy munitions plants next to civilian dwellings is
now standardly held to be justifiable under the DDE in so far as its intended good effects outweigh its
unintended bad effects.”).
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attacking non-combatants with the legitimate conduct of military activity.”"" He ar-
gues, however, that the doctrine must be strengthened in armed conflict since it is
easy merely to not intend civilian casualties. Combatants, he argues, owe civilians a
greater duty of care. When confronted with the possibility of civilian harm, soldiers
must also intend “that the foreseeable evil be reduced as far as possible.”"'? Soldiers
must not only lack the intention to harm civilians; they must also affirmatively intend
not to harm civilians. This affirmative intention can be manifested by taking concrete
steps to mitigate civilian harm. Walzer thus proposes an additional element of the
DDE, namely that the attacker must seek to minimize the harm to civilians and accept
a corresponding risk to himself in doing so.!"?

Walzer’s addition to the DDE is generally reflected in the rules of customary
and treaty IHL. Additional Protocol I requires parties to a conflict to take “constant
care” to spare the civilian population.'* Those who plan or decide upon an attack
must “do everything feasible to verify that objectives to be attacked are neither civil-
1ans nor civilian objects” and “take all feasible precautions in the choice of means
and methods of attack with a view to avoiding, and in any event minimizing, inci-
dental loss to civilian life, injury to civilians and damage to civilian objects . . . .”"'s
This includes providing “effective advance warning” to civilians who may be af-
fected by an attack, unless the circumstances do not permit.!'¢ Parties to a conflict
must also take defensive precautions to protect “individual civilians and civilian ob-
jects under their control against the dangers arising from military operations.”""” For
example, parties shall, to the extent feasible, “avoid locating military objectives
within or near densely populated areas . .. .”""

B. Critiques of the DDE

This Subpart critically examines the DDE as a moral justification for the PP
and the incidental killing of civilians in armed conflict. Despite the DDE’s general
acceptance among IHL scholars, it is much more controversial in the literature on
moral philosophy."® F.M. Kamm, for example, writes, “[W]e have known for many
years that the DDE is problematic in its justification of side effect deaths.”'? Joshua
Greene, a psychologist and neuroscientist, similarly concludes, “[T]he venerable
Doctrine of Double Effect has no justification beyond the fact that it’s supported

U1 WALZER, supra note 73, at 153.

12 1d at 155.

13 yq

14 AP 1, supra note 66, art. 57(1).

15 1d. art. 57(2)(a).

16 1d art. 57(2)(c).

17 Id. art. 58.

N8 jd. art. 58(b).

19 See, e.g., Kaufman, supra notc 102, at 22 (noting the “much larger debate about the validity of
Double Effect both as explanation of our moral beliefs and practices and as a plausiblc normative princi-
ple”); Peter Singer, Ethics and Intuitions, 9 J. ETHICS 331, 348 (2005) (arguing that responses to the
different trolley scenarios are driven by cvolutionary emotional responscs rather than considered moral
judgments and that therc is likely no moral difference between the scenarios). See generally Judith
Lichtenberg, War, Innocence, and the Doctrine of Double Effect, 74 PHIL. STUD. 347 (1994); Camilio C.
Bica, Another Perspective on the Doctrine of Double Effect, 13 PUB. AFFS. Q. 131 (1999).

120 Kamm, supra notc 98, at 396.
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(imperfectly) by some of our intuitions.”'?' Richard Hull concludes that “moral phi-
losophy should dispense with the doctrine.”'” This Subpart assesses the primary ob-
jections to the DDE and argues that they provide good reasons to be skeptical of the
DDE as a moral foundation for the PP.

1. Intentions Are Not Dispositive

A primary criticism of the DDE is that it gives undue weight to the intention
of the actor. This “special emphasis on intent at the heart of the principle of double
effect”™ can, given the indeterminacy of intent, lead to moral ambiguity or conflict-
ing moral assessments for similar conduct. Robert Holmes writes that the DDE “vi-
olates a fundamental requirement . . . that one be consistent.”’** Consistency “requires
that we judge similar cases similarly, or, better, that we judge cases similarly unless
there are relevant dissimilarities between them. One cannot perform virtually identi-
cal acts and judge them differently unless they differ in morally relevant respects.”'”
Judith Thomson similarly notes, “It is a very odd idea . . . that a person’s intentions
play a role in fixing what he may or may not do.”"*

Consider a fighter pilot pondering whether it would be morally permissible
to drop bombs on an enemy munitions factory, an action which he knows will also
kill ten children in a nearby school. Thomson asks rhetorically, “Can anyone really
think that the pilot should decide whether he may drop the bombs by looking inward
for the intention with which he would be dropping them if he dropped them?”'*” Im-
agine that two pilots are ordered to separately drop ordnance on this same munition
factory to maximize the chance of mission success. One pilot is concerned that his
bombs might result in civilian casualties, but the other bomber is secretly pleased that
children, whom he views as future combatants, will be killed in the attack. We would
not say that the mission is both morally permitted and morally prohibited. Thomson
argues it is “irrelevant to the question whether X may do alpha what intention X
would do alpha with if he or she did it.”'® It is the objective facts of the situation,
rather than the intentions on which one acts, that justify one’s actions.'”

A modern twist on a scenario developed by Thomson further illustrates this
point."® A man’s elderly wife is in a coma. The doctor asks for the husband’s author-
ization to give her a Covid-19 vaccine as she is at a heightened risk of contracting the
potentially lethal virus. The husband secretly hopes that his wife will die but also
believes vaccines are poisonous. He authorizes the doctor to give her the vaccine,
thinking it will hasten her death. The husband clearly acted with bad intent, but it was

121 GREENE, supra note 64, at 223 (arguing that “our sensitivity to the much beloved means/side-
effect distinction is bound up with our not beloved sensitivity to personal force”).

122 Richard Hull, Deconstructing the Doctrine of Double Effect, 3 ETHICAL THEORY & MORAL
PRAC. 195, 195 (2000).

123 Wright, supra note 100, at 344.

124 ROBERT L. HOLMES, ON WAR AND MORALITY 196 (1989).
125 Id at 196-97.

126 Thomson, supra note 47, at 293.

127 I4

128 Id. at 294.

129 Kamm, supra note 98, at 391.

130 Thomson’s original scenario is set forth at supra note 47.
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also morally permissible for him to authorize the vaccine. We might even think he
has a duty to do so. The husband’s ill intentions reflect poorly on his character, but it
would be wrong to conclude that it is morally prohibited to authorize the vaccine
based on his malevolent intention.'*!

This objection to the DDE does not deny that intentions are both morally
(and legally) relevant. The argument is that intentions are not dispositive in deter-
mining whether a specific act is morally permissible. As T.M. Scanlon observes,
“What an agent takes as counting in favor of a course of action does seem to bear on
a moral assessment of that person in a way that it may not bear on the permissibility
of what the agent does.”'* In other words, intentions concern the moral culpability of
an individual rather than moral permissibility of an act.

This same distinction is reflected in the common law criminal doctrines of
“Justifications” and “excuses.” The Model Penal Code explains: “To say that some-
one’s conduct is ‘justified’ ordinarily connotes that the conduct is thought to be right,
or at least not undesirable; to say that someone’s conduct is ‘excused’ ordinarily con-
notes that the conduct is thought to be undesirable but that for some reason the actor
is not to be blamed for it.”"** Intentions may thus provide an excuse for prohibited
conduct, such that we do not think the defendant should be punished for his imper-
missible act. For example, we should not blame a person for certain bad acts if he
acted with good intentions or under a reasonably mistaken belief of fact. In these
cases, the conduct itself is still undesirable or impermissible, but we do not hold the
person responsible.” Intentions alone, however, do not make specific acts morally
good or morally wrong, and thus cannot provide a moral compass for future con-
duct.'*

2. The False Distinction Between Intention and Knowledge

Other philosophers critique the DDE’s differentiation between harm in-
tended (prohibited) or merely foreseen (potentially permitted).'* There are two re-
lated strands to this objection. The first is that there is no meaningful moral distinc-
tion between acting with intent and acting with foresight. Consider the example of
the “terror bomber”, who bombs one hundred civilians hoping that the resulting terror
will convince the enemy to surrender, and the “tactical bomber,” who bombs a

131 Thomson, supra notc 47, at 295 (“[T]hat he will be at fault if he gives [the medicine] to her with
this intention does not mean that he may not give it to her.”); T.M. Scanlon, Intention and Permissibility,
74 PROC. ARISTOTELIAN SOC’Y 301, 312 (2000) (noting it would bc “a mistake to treat the fact that in
acting in a certain way we would be acting on certain rcasons as the consideration that we should take as
counting decisively against so acting”).

132 Scanlon, supra note 131, at 305.

133 MODEL PENAL CODE AND COMMENTARIES art. 3, intro. at 3 (AM. L. INST. 1985).

134 See Lyons, supra note 61, at 287 (“An excuse defense ... while maintaining the objective
wrongfulness of some specific conduct, concludes that imposition of punishment is inappropriate duc to
the particular statc of mind or volitional considerations of the actor at the time.”); HOLMES, supra note
124, at 198 (“[Intentions] are relevant to the asscssment of persons, but that requires a different sort of
judgment. Conduct we judge to be right or wrong, obligatory or prohibited; persons we judge as good or
bad, praiscworthy or blameworthy.”).

135 Scanlon, supra note 131, at 307 (stating that moral criticism, which asscsscs the reasons an
individual actcd, is primarily retrospective, while moral principles are in the first instance prospective).

136 See, e.g., Hull, supra notc 122, at 197 (“Essential to the doctrine of double effect is the idea that
what we foresee is in some way different from what we intend.”).
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munitions factory knowing that it will kill the one hundred civilian workers inside.
Per the DDE, the terror bomber would be committing a morally prohibited act since
he intended to cause the civilian deaths, while the tactical bomber may be justified
since the intention was to destroy the factory.

Many philosophers argue that there is no moral difference between these two
cases. As one commentator notes, “There is a great difficulty . . . in explaining where
the line is to be drawn between what our intention is and what we foresee as a further
consequence.”" If the tactical bomber knows that destroying the munitions factory
will result in one hundred civilian deaths, and he proceeds anyways, “there is no way
of pri[z]ing apart this effect from the one that he intends.”** Hull writes that if the
tactical bomber “sets about a course of action (or inaction) whereupon he knows that
a certain harm will result, he must intend that harm will result.”* The civilian deaths
and the destruction of the factory are a package deal, a deal which is either intended
or not intended in its entirety.*® To give another example, I know that drinking a
bottle of wine will make me feel ill in the morning. Assuming I proceed to drink the
wine, I cannot credibly claim that my hangover was unintentional. If I know that X
act will lead to Y and Z consequences and I voluntarily do X, it follows that I intended
both Y and Z to happen.

A related objection is that one’s intentions cannot be determined with the
specificity that the DDE requires. One commentator notes that “the concept of an
‘intended’ killing is too plastic and manipulable to be of much service, as one’s ends
can always be favorably or unfavorably recharacterized.”*" We can, for example,
ascribe multiple intentions to the terror bomber in the above hypothetical. His pri-
mary interest may be a laudable one of bringing a quick end to a horrific war, thus
saving many more civilians in the long-term, and he may be sickened by the thought
of causing civilian harm.'> We might even say that the civilian deaths are uninten-
tional. The intended consequence of his terror bombing may be to cause some psy-
chological effect (terror) among the general population rather than the death of a cer-
tain number of civilians. He may be indifferent as to how this effect comes about.
Killing one hundred civilians would probably cause the intended terror, but a wide-
spread belief that civilians died would be just as effective. As causing terror is itself
a means to another end, the terror bomber would be happier if the population is ter-
rorized (with no civilian deaths) than not (with one hundred civilian deaths).
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138 Lichtenberg, supra note 119, at 354.

139 Hull, supra note 122, at 200.
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NPR (Nov. 1, 2007, 2:16 PM), https://perma.cc/4A9HD-H8RE. Another crew-member from the plane
penned a letter to his young son on the flight back, writing, “What regrets I have about being a party to
killing and maiming thousands of Japanese civilians this morning are tempered with the hope that this
terrible weapon we have created may bring the countries of the world together and prevent further
wars . . . .” Michael E. Ruane, Hiroshima’s Enola Gay Carried 12 Men, Hope and the World's Deadliest
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Accordingly, the terror bomber need not specifically intend to kill civilians when he
drops the bombs, even if he knows this result is almost certain to occur. His intent is
solely to cause public panic, and killing civilians is merely one means (albeit the most
likely means) to achieve this objective.

A counterargument is that the intention of the actor is not the key distinction
under the DDE between permissible and prohibited action. What animates the DDE
is the Kantian principle that every person has “an independent right not to be made
to serve others’ purposes without one’s consent.”'* The terror bombing is morally
prohibited because the civilians are used to further the bomber’s purpose (regardless
of whether he intends for them to die), and the tactical bombing may be permitted
because the civilians are not used to further the bomber’s plans.'* This reformulation
avoids the inherent messiness of parsing the intentions of the actor by focusing on
the rights of the potential victims. This revised explanation of the DDE seems unsat-
isfactory. The potential victims of the terror and tactical bomber have a right not to
be used as a means to further another’s purpose, but they have a stronger right not to
be killed unless they forfeit that right. It does not matter whether the victims are used
as a means or whether their death would be purely incidental to another end.

The following example also casts doubt on the DDE’s distinction between
killing as a means (prohibited) and killing as a side effect (permitted under certain
circumstances). Imagine two co-pilots receive authorization to bomb the munitions
factory noted above, after headquarters has assessed that the importance of destroying
the factory outweighs the deaths of ten civilians. One co-pilot remains uncomfortable
with the prospect of incidentally killing ten children in the nearby school. The second
co-pilot knows that another bomber will finish the job if they abort, but he wants to
complete the mission. He thus proposes that they first drop a small bomb on the
school. This bomb will likely kill one child, but it would cause the remaining children
to evacuate and seek shelter away from the munitions factory. The two co-pilots may
then bomb the munitions factory without causing any further collateral damage. In
this hypothetical, the pilots’ intentional killing of one child (who would die regard-
less, since another bomber would complete the job) results in nine fewer children
being killed. This course of conduct seems morally preferable to the alternative,'*s
even though the second co-pilot uses the child and his death as a means to achieve
his goal of completing the mission to bomb the munitions factory.

3. Additional Concerns with the Principle of Proportionality

Even if we accept the DDE as a viable moral foundation for the PP, the PP
still raises moral concerns. Significantly, the PP can allow for attacks that would not
be morally justified under the DDE. While the PP is modelled after the DDE, the PP
deviates from it in key respects. Accordingly, the PP may legally sanction harm that
could not be morally justified even under the DDE.

143 Dana Kay Nelkin & Samucl C. Rickless, Three Cheers for Double Effect, 89 PHIL. &
PHENOMENOLOGICAL RSCH. 125, 133 (2014).

144 1d. at 146.

145 1 do not claim that such an attack would be morally permissible since it would involve the
knowing or intentional killing of an innocent child. I only arguc that this action would be preferablc to
the knowing killing of ten innocent children.
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First, whereas the DDE balances good and bad consequences and requires
that the good outweigh the bad, the PP compares civilian harm and military ad-
vantage. This balancing of two incomparable values significantly exacerbates the
original sin, for many ethicists, of the separation of jus ad bellum and jus in bello."**
For a state fighting a just war, we can assume that military advantage constitutes
some moral good, even if it is difficult to quantify that good. For the aggressor state,
it is quite the opposite. The PP permits an aggressor state to commit one evil (causing
unjust harm to civilians) in furtherance of a second evil (waging unjust war). Attacks
that advance more evil objectives, such as those carried out in Russia’s war of ag-
gression against Ukraine, may be used to legally justify greater harm to civilians.
This makes the balancing of good and evil that is “essential to the DDE”'*" entirely
perverse.

Second, even when states have a just cause for war, it is not clear that the
DDE can justify the extent of civilian harm that often occurs. Thomas Hurka writes,
“If ‘military advantage” justifies killing civilians, it does so only because of the fur-
ther goods such advantages will lead to, and how much it justifies depends on what
those goods are.”"* In other words, military advantage is not a moral good in itself,
but rather it is a means of promoting some moral good. Thus, the good that military
advantage produces and the corresponding harm that it could justify are directly con-
nected to the aims of the war.

As the DDE requires unintended consequences to be outweighed by the in-
tended good consequences, attacks causing collateral damage become morally im-
permissible under the DDE when the aggregate harm to civilians exceeds the overall
good a state sought to achieve by resorting to war. Drawing this line is difficult, but
it is clear that the degree of acceptable harm might vary significantly with the under-
lying objectives of war. Even just wars may provide vastly different degrees of moral
good. A war fought to re-claim a sliver of disputed territory will not provide the same
amount of good as a war fought to prevent genocide.'” The PP’s myopic view of
military advantage—without consideration of the jus ad bellum considerations—thus
entails significant risk that it will legitimize harm that is morally impermissible.

V. PROPORTIONALITY, RESPONSIBILITY, AND INNOCENCE

Part IV argued that we should reject, or at least be deeply skeptical of, the
idea that the DDE can justify the collateral damage that the PP permits. This does not
mean, however, that the PP is necessarily or entirely indefensible, although certain
applications of the PP may be morally problematic. Nor do I argue that all incidental
harm to civilians in war is morally impermissible, an argument that would not be

146 See Hurka, supra note 22, at 45 (arguing that the separation of jus ad bellum and jus in bello
cannot be maintained because “[w]hether an act in war is in bello proportionate depends on the relevant
good it does, which in turn depends on its ad bellum just causes”).

147 Botros, supra note 103, at 83.

148 Hurka, supra note 22, at 45.

149 Ethiopia and Eritrea went to war in 1998 over the border town of Badme. The town had no
apparent value, but the two-year war left tens of thousands dead or injured. Neither side could plausibly
claim that the objective of this war (i.c., seizing a “dusty market town™) could morally justify the civilian
harm caused. Tesfalem Araia, Remembering Eritrea-Ethiopia Border War: Africa’s Unfinished Conflict,
BBC (May 6, 2018), https://perma.cc/HT3L-AJ94.
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supported by public opinion."*® Some civilian harm may be morally permissible in
war. Under traditional principles of self-defense, civilians can forfeit their right to
life. They can become non-innocent by virtue of their responsibility for or contribu-
tions to an unjust war. It is the innocent/non-innocent distinction, not the combat-
ant/civilian distinction, that is morally relevant when assessing the permissibility of
harm to civilians.

This Part argues that attacks expected to cause collateral damage may be
morally permissible only insofar as they are not anticipated to harm innocent civil-
ians."' Subpart A argues that non-innocence as a justification for civilian harm in war
is firmly rooted in moral philosophy and modern military history. Psychological
scholarship further shows its continued relevance in shaping societal views on who
may be killed in war. Subpart B explores two factors that influence (though not nec-
essarily justify) perceptions of civilian non-innocence in war: individual and collec-
tive responsibility. While connecting civilian immunity to innocence has theoretical
appeal due to its foundation in the ethics of individual self-defense, Subpart C dis-
cusses the serious practical challenges and drawbacks to this approach during war. In
particular, there will inevitably be a spectrum of non-innocence among civilian pop-
ulations at war. We cannot say that any degree of non-innocence entails a forfeiture
of the right to life given the self-defense requirements of necessity and proportional-
ity. Yet, the practical and epistemic difficulties during war in distinguishing between
the partially non-innocent and the fully non-innocent can create a race to the bottom.
In the absence of easily identifiable bright-line rules regarding civilian immunity,
military considerations would likely cause states to consider any degree of non-inno-
cence as a forfeiture of immunity, much as they did in the major conflicts of the
twentieth century. This risk of largely unrestrained warfare is heightened as civilians
play greater roles in the war-fighting efforts of their nations. Part VI will discuss how
the PP can serve to mitigate those risks.

A.  Civilian Immunity and Innocence

Civilian immunity from attack is based in the philosophical literature on
moral “innocence.”** Walzer writes that we call individuals who are immune from
attack “innocent people, a term of art which means that they have done nothing, and
are doing nothing, that entails the loss of their rights.”'>* As noted in Part II, much
debate exists regarding who should be considered innocent in war, on how to draw
the line between moral innocence and non-innocence, whether a bright line is possi-
ble, and how to handle borderline cases. Moral philosophers have generally focused

150 See, e.g., ERIC V. LARSON & BOGDAN SAVYCH, MISFORTUNES OF WAR, PRESS AND PUBLIC
REACTIONS TO CIVILIAN DEATHS IN WARTIME 4, (RAND Corp. cd., 2006) (“Americans gencrally have
not responded to high-profile incidents of civilian casualtics during U.S. military operations by with-
drawing their support for the operation.”).

131 This Article is focused on dircct and foresccable physical harm to civilians, including injury and
dcath, as these are the types of harm that must be asscssed under the PP. Attacks that may causc solely
economic injury, or that cause unanticipated harm, are outside the scope of this Article as thcy may raise
different moral and legal considerations.

152 See, e.g., Mavrodes, supra note 87, at 120 (“The crucial argument proposed by the immunity
theorists turns on the notions of guilt and innocence.”).

153 WALZER, supra note 73, at 146; see also McMahan, supra note 35, at 695 (“Thosc who do
nothing to lose their right against attack are commonly said to be ‘innocent.”).
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on some combination of threat,'™ responsibility,'s or contribution to the war'** as ba-
ses for loss of immunity in armed conflict. According to Hugo Slim, “The two main
criteria for making such [immunity] distinctions have centered on the fact that some
members of the enemy are unarmed and so may be recognized as unthreatening non-
combatants, while others are somehow intrinsically innocent, and so sanctified as
being beyond war in some way.”'”’

Most moral philosophers readily acknowledge that the civilian/combatant
divide enshrined in the IHL principle of distinction does not correspond to the inno-
cent/non-innocent distinction that determines who may be attacked from the ethical
standpoint.'®* Civilians, like combatants, can be non-innocent in war. McMahan
writes that a “person becomes a legitimate target in war by being to some degree
morally responsible for an unjust threat, or for a grievance that provides a just cause
for war.”'® Similarly, McPherson writes, “Persons are noninnocent insofar as they
bear some moral responsibility for wrongdoing through war . . . .”'* Walzer describes
the distinction as “those who have lost their rights because of their warlike activities
and those who have not.””*s' On one side of the line are those “who make the weapons
for the army or those whose work directly contributes to the business of war.”'®* On
the other side are those who are “not fighting and are not engaged in supply[ing]
those who are with the means of fighting.”'**

In the major international armed conflicts of the twentieth century, there is
ample evidence that societies justified harm to enemy civilians based on their per-
ceived non-innocence.'® General Curtis LeMay, the former chief of staff of the U.S.
Air Force who commanded the carpet bombings of Tokyo, reportedly stated: “There
are no innocent civilians. It is their government and you are fighting a people, you
are not trying to fight an armed force anymore. So it doesn’t bother me so much to

15 See generally Fellmeth, supra note 85 (describing both moral innocence and threat as criteria
for liability in war).

155 See Lawrence A. Alexander, Self-Defense and the Killing of Noncombatants: A Reply to Full-
inwider, 5 PHIL. & PUB. AFFS. 408, 415 (1976) (noting that “the right to kill in self-defense requires only
that the person killed be a necessary or sufficient cause of a danger” and that “noncombatants are not
necessarily more remote causes of danger than are combatants™).

156 WALZER, supra note 73, at 146 (“The relevant distinction is not between those who work for
the war effort and those who do not, but between those who make what soldiers need to fight and those
who make what they need to live . . . .”); id. at 153 (“[Y]et it is not proximity [to a military objective] but
only some contribution to the fighting that makes a civilian liable to attack.”).

157 Hugo Skim, Why Protect Civilians? Innocence, Immunity and Enmity in War, 79 INT’L AFFS.
481, 486 (2003).

158 See, e.g., Mavrodes, supra note 87.

159 McMahan, supra note 35, at 724.

160 McPherson, supra note 34, at 490.

161 WALZER, supra note 73, at 145.

162 J4.

163 G. E. M. ANSCOMBE, MR. TRUMAN’S DEGREE 5 (1958), available at https://perma.cc/K28F-
2S2E.

164 The American public, for example, embraced the firebombing of Tokyo that gruesomely killed
between 80,000 and 130,000 Japanese civilians in just 48 hours because it viewed much of the Japanese
population as non-innocent with respect to its war of aggression. Charles S. Maier, Targeting the City:
Debates and Silences About the Aerial Bombing of World War II, 87 INT’L REV. RED CROSS 429, 438
(2005); see also Firebombing of Tokyo, HISTORY (Nov. 16, 2009), https://perma.cc/7MTU-86WA (stat-
ing that “between 80,000 and 130,000 Japanese civilians were killed in the worst single firestorm in
recorded history™).
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be killing the so-called innocent bystanders.”'** Perceptions of moral guilt and inno-
cence may have even played a significant role in shaping military strategy. Military
historian Louis Manzo argues that the United States was more cautious in bombing
German cities than Japanese ones because “Americans distinguished between the Na-
zis, who were the real enemy, and the German people, who were at least partly vic-
tims.”'% Americans viewed the entire Japanese population, on the other hand, as mor-
ally culpable by virtue of their perceived unconditional support for the emperor and
the war.

Recent psychology studies show how influential perceptions of innocence
are in people’s willingness to justify harm to civilians. In one study conducted in the
United States, participants were presented with a scenario in which the U.S. military
learned that the Taliban’s top military leaders were meeting in the basement of a
dormitory occupied by an international mining corporation.'s’ In the scenario, the
military has a narrow window to strike and eliminate the Taliban leadership, but this
strike would also cost the lives of forty unwitting civilians in the upper floors of the
building. Participants were then asked whether they would approve the strike under
three scenarios in which the civilians were American, Indian, or Afghan.

The participants were much more likely to approve the missile strike and
deem it ethical when the victims were Afghans, as opposed to Americans or Indi-
ans.'®® In testing why participants were more comfortable with Afghan than Indian
deaths, the study found that, despite information to the contrary in the hypothetical
scenario, participants were “more likely to assume that Afghans were . . . collaborat-
ing in some way with the enemy because they share a national identity with most
Taliban members.”'* In other words, the participants perceived the Afghan civilians
as non-innocent and the American and Indian civilians as innocent.

The concept of innocence also shapes how societies discuss civilian casual-
ties in war. Department of Defense statements often refer to the need to protect “in-
nocent” civilians and express remorse for the incidental death of “innocent” civil-
ians.'” Media reporting on war often uses similar morally-laden language.'”"

165 Clive Irving, The President Isn’t the Only Hothead Who Could Start a Nuclear War, DAILY
BEAST (Apr. 13,2017, 3:07 PM), https://perma.cc/C8ND-MCZK.

166 Louis A. Manzo, Morality in War Fighting and Strategic Bombing in World War 11, 39 AIR
POWER HIST. 35, 45 (1992).

167 Scott D. Sagan & Benjamin A. Valentino, Weighing Lives in War: How National Identity Influ-
ences American Public Opinion About Foreign Civilian and Compatriot Fatalities, 5 J. GLOBAL SEC.
STUD. 25, 32 (2019).

168 /4. at 34,

169 Id. at 38.

170 In responding to a question about civilian casualtics in the conflict against ISIS, U.S. Centrat
Command Spokcsperson stated, “We work diligently to avoid such harm. We investigate cach credible
instance. And we regret cach loss of innocent life.” Khan, supra note 2; see also Lloyd J. Austin 111, U.S.
Scc’y of Def., Statcment on the Results of Central Command Investigation Into the 29 August Airstrike
(Scpt. 17, 2021), https://perma.cc/URB2-H8XF (“When we have reason to belicve we have taken inno-
cent life, we investigate it and, if truc, we admit it.”).

171 See, e.g., Stephen Collinson, Why Ukraine’s Battle for Survival May Be far from Over, CNN
(Mar. 17, 2022, 5:41 AM), https:/perma.cc/T9CL-9N9J (referring to the need to save “innocent lives”
in Ukraine).
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B. Individual and Collective Responsibility

While innocence is the morally relevant factor in determining immunity
from attack, it can also undermine the civilian/combatant distinction which is im-
portant in limiting the scope of war. The traditional view of civilians as innocent
victims of war shifted as civilians’ roles in warfare evolved over the past two centu-
ries. As civilians started to play a more prominent role in war, the moral and legal
distinctions between civilians and combatants also started to erode. Parties to a con-
flict started to view much of the enemy population as non-innocent. Two primary
reasons exist for this blurring.

1. Individual Responsibility and Civilians’ Contributions to the War

As societies became more industrialized and militarized, civilians increas-
ingly played more visible and vital roles in the war-fighting efforts of their states. In
the twentieth century, militaries relied upon civilian populations for equipping, arm-
ing, financing, and sustaining the military.'” Civilian production of arms and
transport of supplies like oil became vital to the war effort, and thus a target for the
enemy.'” War became “as much an economic as a military activity.”'’* Economic
weapons, such as embargos and blockades, were seen as critical to military success
during World War I and World War 11, causing hundreds of thousands of deaths due
to hunger and disease.'”

Civilian contributions to war eroded the notion of civilian immunity, expos-
ing civilians and civilian property to greater risk during war.'” “The growing depend-
ence of warfare on society as a whole—especially the role of labour in arming a na-
tion—rendered the civilian-combatant distinction questionable.”'”” Civilians—or at
least civilians working in war-related industries—were viewed as at least partially
non-innocent by virtue of their contributions to the war enterprise.'”

172 See Fellmeth, supra note 85, at 467 (noting the “indispensable role” played by civilians in armed
conflict).

173 The U.S. embargo on oil to Japan in 1941 was a “devastating blow” to Japan and a significant
motivation for the attack on Pearl Harbor. HATHAWAY & SHAPIRO, supra note 19, at 179.

174 WALZER, supra note 73, at 145.

175 §oe NICHOLAS MULDER, THE ECONOMIC WEAPON 5 (2022) (stating that in World War I, be-
tween three hundred thousand and four hundred thousand people died of blockade-induced starvation and
illness in Central Europe, with an additional five hundred thousand deaths in the Ottoman provinces).

176 According to Hugo Slim, “The civilian idea was seen by many to have been eroded by the
civilian’s inevitable connection with ‘the war effort’ by his or her production of the moral or material
resources for war.” Slim, supra note 157, at 490-91; see also MULDER, supra note 175, at 4 (“Long-
standing traditions, such as the protection of neutrality, civilian noncombatants, private property, and
food supplies, were eroded or circumscribed.”).

177 Charles S. Meier, Targeting the City: Debates and Silences About Aerial Bombing of World
War I, 87 INT’L REV. RED CROSS 429, 432 (2005); see also af Jochnick & Normand, supra note 93, at
77 (“The cornerstone of the humanitarian project, the need to distinguish non-combatants from combat-
ants, ran counter to sweeping social changes toward industrialization and militarization.”).

178 William Arnold-Forster, a British blockade administrator during World War 1, later acknowl-
edged, “[W1e tried, just as the Germans tried, to make our enemies unwilling that their children should
be born; we tried to bring about such a state of destitution that those children, if born at all, should be
born dead.” MULDER, supra note 175, at 4.
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Some military theorists in the early twentieth century went further, arguing
that the industrialization of societies rendered the civilian/combatant distinction ir-
relevant. Guilio Douhet, an Italian brigadier general who greatly influenced Western
thinking on the use of airpower, wrote, “The prevailing forms of social organization
have given war a character of national totality—that is the entire population and all
the resources of a nation are sucked into the maw of war.”'” He argued that in future
conflicts it would not be feasible or warranted to distinguish between civilians and
combatants.'®

Other influential theorists in the early twentieth century, such as U.S. Brig-
adier General Billy Mitchell, believed that aerial bombardment of cities was justified
on the ground that all persons contributing to war were liable to attack.'®' British mil-
itary strategists “argued that bombing industrial centers—even working-class resi-
dential areas—did not amount to terror bombing because these were military targets,
thanks to the contribution that industry made to the enemy’s war effort.”’*> During
World War I, while certain powers paid lip service to the idea of civilian immunity,
the aerial raids of London, Dresden, and Tokyo indicated an intent to cause wide-
spread civilian casualties.'® As Boyd van Dijk writes, “[TThe civilian/combatant dis-
tinction came under increasing pressure, and eventually broke down entirely . . . .1

The total war paradigm of World War I and World War II has since been
rejected,'®® but international law now permits states to punish civilians who contribute
to unjust wars in other ways. Economic sanctions, once a tool available only to bel-
ligerents during armed conflict,'® have replaced military force as the preferred
weapon for targeting non-innocent civilians. Following Russia’s invasion of Ukraine
in 2022, for example, the United States and other countries imposed severe sanctions
on Russian officials and oligarchs who enabled Russia’s war of aggression.'®” These

179 Manzo, supra note 166, at 42 (quoting GIULIO DOUHET, THE COMMAND OF THE AIR 8 (Dino
Ferrari trans., 1942)).

180 74

181 /d. at 43.

182 A.J. Bellamy, The Ethics of Terror Bombing: Beyond Supreme Emergency, 7 J. MiL. ETHICS
41, 49-50 (2008).

183 Bellamy writcs that the initial reluctance to engage in area bombing was duc primarily to prag-
matic, rather than moral, calculations. /d. at 51. As the war progressed, thc Allies, and particularly the
United Kingdom, saw greater utility in arca bombing, even though they generally refrained from ac-
knowledging a policy of targeting civilians. The firebombing of Dresden, however, could not plausibly
be explained as anything but an intentional terror bombing. In forty-eight hours, three waves of acrial
bombers killed up to fifty thousand persons, cven though Dresden contained relatively fow military tar-
gets. /d. at 57.

184 BOYD VAN DUK, PREPARING FOR WAR: THE MAKING OF THE GENEVA CONVENTIONS 218
(2022) (noting that during World War 11, “[alttacking enemy civilians and combatants with fire bombs
or hunger blockade came to be secn as permissibic™).

185 Even in the aftermath of World War 11, the Allies sought to prevent new rules protecting civil-
ians from indiscriminatc bombings or blockade. In the drafting of thc 1949 Geneva Conventions, the
United States, France, and the United Kingdom successfully opposed proposals that would codify the
principle of distinction or prevent indiscriminatc bombings of civilian populations. /d. at 197-251.

186 See MULDER, supra notc 175, at 83 (stating that “the possibility of using economic coercion
against a state without being at war with it” was an innovation of international law created by the Cove-
nant of thc League of Nations, adopted after World War 1),

187 The U.S. Department of the Trcasury statcd that it was targeting “Russia’s political and national
security leaders who have supported Russian President Viadimir Putin’s brutal and illegal invasion of
Ukraine.” Press Relcase, U.S. Dep’t of Treasury, Treasury Sanctions Kremlin Elites, Leaders, Oligarchs,
and Family for Enabling Putin’s War Against Ukraine (Mar. 11, 2022), https://perma.cc/7FUW-A8ZK .
The sanctioned individuals include the Russian Federation’s spokesperson and his family, oligarchs with



2023 Proportionality, Double Effects, and the Innocent Bystander Problem 65

sanctions were punitive in nature, blocking hundreds of millions of dollars of the
sanctioned individuals’ personal assets.'®® Treasury Secretary Yellen commented that
“Treasury continues to hold Russian officials to account for enabling Putin’s unjus-
tified and unprovoked war.”"® After sanctioning over four hundred additional Rus-
sian individuals and entities on March 24, 2022, President Biden explained his deci-
sion on social media: “They personally gain from the Kremlin’s policies, and they
should share in the pain.”'*’

2. Collective Responsibility

The increased dependence on civilians in warfare coincided with the emer-
gence of the idea of collective responsibility. Civilians were increasingly viewed as
morally responsible for the belligerent acts of states as government institutions be-
came more sophisticated and democratic. The eighteenth century Rousseau-Portalis
doctrine—which asserted that war was a relationship between states, rather than peo-
ples, and that military operations should only be directed against enemy soldiers'”'—
gave way in the nineteenth century to a broader conception of war, in which entire
populations were transformed into enemies in war.'” This was due in large part to the
rise in nationalism, the democratization of European states, and the corresponding
belief that a “[glovernment is the representative will of all the people, and acts for
the whole society.”'®* Decisions to wage war were no longer made by a single mon-
arch. War required the coordinated effort of government institutions, representing the
general will of the people. Similarly, nations did not fight wars only to enrich the
sovereign but rather to promote the broader interests of their citizens. Francis Lieber,
a central figure in the modern development and codification of IHL, wrote, “It is a
law and requisite of civilized existence that men live in political, continuous societies,
forming organized units, called states or nations, whose constituents bear, enjoy, suf-
fer, advance and retrograde together, in peace and in war.”"* Lieber concluded, “The
citizen or native of a hostile country is thus an enemy, as one of the constituents of
the hostile state or nation, and as such is subjected to the hardships of the war.”'”

close ties to Putin, the management board of Russia’s second largest bank, and members of the Russian
State Duma.

188 President Biden made clear that these sanctions were intended to punish rather than deter. He
stated, “I did not say that in fact the sanctions would deter [Putin]. Sanctions never deter . .. .” Alexander
Ward & Joseph Gedeon, What Biden Means by ‘Sanctions Never Deter’, POLITICO (Mar. 25, 2022, 4:37
PM), https://perma.cc/BK7J-Y5N2.

189 J.S. Dep’t of Treasury, supra note 187.

199 @POTUS, TWITTER (Mar. 24, 2022, 6:27 AM), https://perma.cc/SE7P-F8AR.

191 Eyal Benvenisti, The Origins of the Concept of Belligerent Occupation, 26 LAW & HIST. REV.
621, 624-26 (2008) (describing the evolution and substance of the Rousseau-Portalis doctrinc); MULDER,
supra note 175, at 16.

192 This was not an entirely new concept. Hugo Grotius also viewed war as a clash of nations, in
which the entire hostile nation, including its citizens, was considered the enemy. Grotius believed that
only those classcs of citizens that did not contribute to the war—such as women, the elderly, children,
and merchants—should be protected from attack. See Manzo, supra note 166, at 40.

193 Trumbull, supra note 93, at 546.

194 U.S. Dep’t of War, General Orders No. 100, Instructions for the Armies of the United States in
the Field, art. 20 (Apr. 24, 1863).

195 1d. art. 21. Lieber does express some need for restraint against the civilian population, stating
that “the unarmed citizen is to be spared in person, property, and honor as much as the exigencies of war
will admit.” Id. art. 22; see also Mark Chinen, Complexity Theory and the Horizontal Vertical Dimensions
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This idea of collective responsibility for state conduct is now reflected in
both international law and ethics. While largely anathema to criminal law,'® collec-
tive responsibility is an inherent feature of international law, which generally regu-
lates the collective action of a state rather than the specific conduct of individuals.'”’
The state alone represents and exercises the rights of its citizens in the sphere of in-
ternational relations. This has two important, related implications. First, with certain
exceptions, an individual acting under the authority of a state is not legally responsi-
ble for a violation of international law. The wrongful act is attributed to the state.
Second, the entire population is ultimately responsible for wrongful conduct at-
tributed to the state. As Hans Kelsen wrote in 1943, “[A]ccording to international law
... the subjects of the State are collectively responsible for the acts of the organs of
the State . . . .”"*®

Similar to legal responsibility, “[m]oral guilt might be attributed to an entire
nation when that nation has engaged in egregious historical wrongs, such as launch-
ing an aggressive war without cause or persecuting a minority.”'** One commentator
writes that since war is fought on behalf of a public who may benefit from that enter-
prise, “[m]oral responsibility cannot easily be shifted away from ordinary civilians
so as to leave them innocent of unjust actions taken in their name and with their
acquiescence.”” Collective moral responsibility for state conduct, like responsibility
under international law, is generally based on the Hobbesian theory of the principal-
agent relationship between a population and its government.?®' Populations choose
(with varying degrees of freedom) their governments and authorize (with varying
degrees of consent) those governments to represent their interests. The citizens of a
state, Hobbes wrote, are “but many Authors, of everything their Representative saith,
or doth in their name; Every man giving their common Representer, Authority from

of State Responsibility, 25 EUR. J. INT'L L. 703, 715-21 (2014) (describing ethical views on moral col-
lective responsibility).

196 Criminal law accepts some degree of collective responsibility in offenses such as conspiracy, in
which all members of a conspiracy arc held liable for the actions of a single individual. Nevertheless,
these theories still require that the defendant take some voluntary step to further the criminal enterprisc,
cven if that defendant did not have the specific intent to commit the particular offense.

197 HATHAWAY & SHAPIRO, supra note 19, at 269 (“[I]nternational law operates according to the
principle of collective responsibility.”); Antti Koreakivi, Consequences of “Higher” International Law:
Evaluating Crimes of State and Erga Omncs, 2. J. INT’L L. STUD. 81, 85 (1996) (“[E]ven the classical
authors of international law considered some type of collective responsibility inevitable in the interna-
tional legal system.”).

198 Hans Kclsen, Collective and Individual Responsibility in International Law with Particular Re-
gard to the Punishment of War Criminals, 31 CAL. L. REV. 532, 534 (1943).

19% George P. Fletcher & Jens David Ohlin, Reclaiming Fundamental Principles of Criminal Law
in the Darfur Case, 3 J. INT’L. CRIM. JUST. 539, 547 (2005).

200 McPherson, supra note 34, at 504; see also Kamm, supra note 98, at 400 (“[Clitizens are liable
for bearing certain costs imposed by their government in order to stop the injustices of their own country,
cven though they arc not personally responsible for its policies.”).

201 Avia Pastcrnak, The Collective Responsibility of Democratic Publics, 41 CAN. J. PHIL. 99, 99—
100 (2011) (“[T]here is a common underlying assumption, both in academic writings and in popular
perceptions of democracy, that a people living under a democratic government is ultimately responsible
for that government’s policics.”). Pasternak argues that a pcople bear collective moral responsibility for
a state’s policies only under certain circumstances where they exert some influence over government
action. Attributing collcctive responsibility for state conduct to citizens of an autocratic or illiberal state
may thus be less justificd if there is no meaningful principal-agent relationship between the government
and the people.
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himselfe [sic] in particular; and owning all the actions the Representer doth . . . %
This is particularly the case with certain functions such as national security, regarding
which populations cede to their government the exclusive power to act on their be-
half. The population of a state thus bears some moral responsibility for the wrongs
committed by their government in exercising this authority. **

The collective responsibility of a population may be debated or negligible
with respect to state policies over which the general population has little interest or
knowledge, such as an environmental policy that endangers some bird species. This
cannot be said of decisions to wage war, where a nation’s collective responsibility is
perhaps the clearest. Steve Sheppard writes, “The circumstances in which this guilt
is most clearly collective upon the group of the whole citizenry of a state are when
the wicked acts are of a form that requires a state to commit them. States alone can
enact laws, enter treaties, and most importantly, engage in most forms of war.”?* War
is inherently a collective effort, involving the mobilization of large segments of the
population.? Civilians directly support war through, among other activities, manu-
facturing armaments and supplies, writing propaganda, attending rallies, giving
blood, donating to military charities, or displaying signs of support for the troops.
Civilians also indirectly support war by paying taxes and participating in political
processes. Wars, even unjust ones, often unify populations around a common cause
and a common flag.?%

Citizens are thus liable to collectively suffer the consequences of their state’s
involvement in an unjust war. As a legal matter, this can entail reparations, economic
sanctions, trade tariffs or restrictions, the expulsion of diplomats or closure of diplo-
matic facilities, and other counter-measures that affect the general population of the
offending state.”” From the moral or political standpoint, Avia Pasternak argues that
“other agents in the world (e.g. other political communities) may subject {the public

202 THOMAS HOBBES, LEVIATHAN 126 (W. G. Pogson Smith ed., Oxford Univ. Press 1958) (1651).
There are various theories of collective responsibility. Some ethicists argue that a people can only be
collectively responsible for state conduct in countries where there is legitimate democracy. Others argue
that collective moral responsibility for state action is based on individual conduct, such as citizens’ com-
mitment to and support for the state. Others believe that collective responsibility is based on the social
connections shared by citizens of a state. The idea of collective responsibility for state action is also
disputed by some. See Jan Narveson, Collective Responsibility, 6 J. ETHICS 179 (2002) (arguing that
moral responsibility must be based on individual conduct or intent).

203 See, e.g., John M. Parrish, Collective Responsibility and the State, 1 INT’L THEORY 119, 128
(2009) (arguing for an “authorized state account™ of collective responsibility based largely on the
Hobbesian social contract); Gabriella Blum, The Crime and Punishment of States, 38 YALE J. INT’L L.
57, 100 (2012) (“In the case of democracies, especially, there is reason to suggest that the collective
citizenry is responsible for its leadership’s actions.”).

204 Steve Sheppard, Passion and Nation: War, Crime and Guilt in the Individual and the Collective,
78 NOTRE DAME L. REV. 751, 770 (2003).

205 J4. (“[F]or the last two centuries, the maintenance of wars to effect political change or satisfy
other strategic objectives has required the commitment of a permanent or nearly permanent structure
capable of mobilizing a sizable portion of a nation’s wealth and, often, manpower.”).

206 Joshua Greene describes the profound effect that tribalism has on societies” moral beliefs. Citing
a study by historian by David Hackett, Greene notes that the southern states in the United States have
“strongly supported every American war no matter what it was about or who it was against ....”
GREENE, supra note 64, at 78. Similarly, Russia’s occupation and purported annexation of Crimea was
very popular among the Russian people. See Steven Pifer, Crimea: Six Years after lllegal Annexation,
BROOKINGS INST. (Mar. 17, 2020), https://perma.cc/KX2W-5EBM.

207 Fletcher & Ohlin, supra note 199; see also Blum, supra note 203, at 102 (noting that it is the
population of a state that bears the brunt of consequences for international law violations, such as sanc-
tions or reparations).
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expressing support for an unjust war] to a range of reactions, such as anger, resent-
ment, maybe even collective punishment . . . . These reactions are evident not only
in the government sanctions imposed against the Russian economy,”’ but also in the
tide of anti-Russian sentiment in many countries following Putin’s widely con-
demned aggression against Ukraine in 2022. Russian citizens living abroad, many of
whom were opposed to the war in Ukraine, nevertheless “fac[ed] a wave of general-
ized hostility.”'® Governments stopped giving visas to most Russian nationals, busi-
ness refused to serve Russian citizens, landlords raised the rents of Russian tenants,
and many Russians received verbal abuse in the streets or hate mail in their homes.?"!
In many Western countries, Russians were collectively seen as culpable by virtue of
their nationality, regardless of their individual contributions or personal beliefs about
the war.

The purpose of this Subpart is not to argue that collective responsibility for
state wrongdoing can justify any particular consequence or punishment, but rather to
explain its legal underpinnings and modern manifestations. Furthermore, to say that
a population is collectively responsible for a transgression by its state is not to say
that all people are equally responsible. Collective responsibility “must be measured
and distributed in relative degrees of participation.”'?

C. A Slippery Moral Slope

The idea that civilians can be non-innocent for significant contributions to
an unjust war should not be controversial. From the ethical standpoint, the idea that
civilians with sufficiently high degrees of non-innocence can forfeit their right to life
in war is well-established in the philosophical literature and traditional theories of
self-defense. And, as demonstrated in Subpart A, perceptions of non-innocence
strongly influence societal views on killing in war. Looking to non-innocence to de-
termine who may permissibly be harmed in war also addresses the innocent bystander
problem in a way that the DDE cannot.

In practice, however, there are substantial challenges for a rule of immunity
based on moral innocence. First, the problem of degree. In any war, civilians will
perform myriad functions that contribute to their state’s war effort in varying degrees,
and there will inevitably be a spectrum of non-innocence among the civilian

208 Pasternak, supra note 201, at 110.

209 Following Russia’s illegal invasion of Ukraine in 2022, for example, the United States and Eu-
ropean Union imposed massive sanctions on Russia “with the cxplicit aim of damaging Russia’s ccon-
omy, cutting it off from international finance and barring it from importing key technologies.” Paul Han-
non, Russia Set for Steep Slump and Long Stagnation in Wake of Ukraine War, WALL ST. J. (Mar. 31,
2022, 8:50 AM), https://perma.cc/TEQU-DTNN. These sanctions not only affcct the individuals and cor-
porations directly fucling the military campaign, but they will harm thc entirc population, causing thc
Russian cconomy to constrict by an cstimated ten percent. /d. )

210 Karla Adam ct al., Anti-Russian Hate in Europe is Making Chefs and School Children Out to
Be Enemies, WASH. POST. (Mar. 7, 2022, 11:38 AM), https://pcrma.cc/4QDD-QZEY.

21 Jd.; see also Sophia Ankel, Russians Who Fled Their Homes Over the Ukraine Conflict Say
They’re Getting Heckled and Charged Higher Rent in Other Countries, BUS. INSIDER (Mar. 21, 2022,
9:27 AM), https://perma.cc/R7GU-AT3L.

212 George Fletcher, The Problem of Collective Guilt, 111 YALE L.J. 1499, 1538 (2002). In this
Article, I do not arguc that collective responsibility can justify the military practices that resulted in the
dcaths of millions of civilians over the past century.
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population.?”* Civilians who directly and voluntarily contribute to the military cam-
paign or who were involved in the decision to go to war will have more responsibility
than civilians who contribute indirectly. We cannot say that every civilian with some
degree of individual or collective responsibility forfeits her right to life, as harm in-
flicted in self-defense must be proportionate to the threat posed or responsibility for
such threat.2* A patriotic citizen who donates blood for a military blood bank may
further the war effort to a minor degree, but few would think that she should forfeit
her right to life due to such a minor contribution. The lack of any metric to distinguish
among degrees of non-innocence or a bright line to inform who may permissibly be
harmed creates a dangerous slippery slope. It increases the risk that states will deem
all enemy civilians equally culpable and thus equally subject to attack. This can result
in unrestrained warfare and mass civilian harm, as “the partially non[-]innocent make
up a much larger class than the fully non[-lJinnocent.”"

Second, there is an epistemic problem. It would be nearly impossible in com-
bat to determine which civilians are non-innocent, much less the degree of an indi-
vidual’s non-innocence. Militaries have no way of assessing the moral culpability of
thousands or millions of individuals among the opposing population. Sophisticated
surveillance assets, such as unmanned aerial vehicles, can sometimes provide infor-
mation that could inform determinations in discrete cases. These capabilities, how-
ever, are limited and primarily used to collect information on military targets, not the
civilian population.?* Further, they may not be available in “dynamic targeting” sit-
uations or in enemy-controlled territory.?'” The nature and exigencies of war require
soldiers to act with incomplete information. Confining civilian harm only to those
individuals determined to be non-innocent would thus be practically impossible on
any large scale under the current realities of war.

In sum, using non-innocence as the criteria for determining who may be
harmed in war has theoretical advantages over the DDE and is generally consistent
with how people view the morality of inflicting civilian casualties. At the same time,
it suffers from practical problems that can, if unchecked, lead to total war and mass
civilian harm. The challenge is distinguishing the most non-innocent from the rest of
the population and then confining harm to the former rather than the latter.

VI. A REVISED NARRATIVE OF THE PRINCIPLE OF PROPORTIONALITY

This Part proposes a revised narrative of the PP, including its moral and hu-
manitarian shortcomings as well as its potential benefits. Importantly, the PP, like the
principle of distinction, is not itself a moral rule. A faithful application of the PP will
not necessarily yield morally permissible results, as the principles of IHL do not over-
lap entirely with the ethical principles of self-defense. The laws of war necessarily

213 Fellmeth, supra note 85, at 471.

214 Betsy Perabo, The Proportionate Treatment of Enemy Subjects: A Reformulation of the Princi-
ple of Discrimination, 7 J. MIL. ETHICS 136, 139 (2008) (“In wartime, individuals should be subject to
harm proportionately according to the extent to which they have taken actions or made threats . .. and
the degree to which they are guilty for the initiation or prosecution of the war.”).

215 McPherson, supra note 34, at 486.

216 See generally, JOINT CHIEFS OF STAFF, JOINT PUB. 3-84, JOINT AIR OPERATIONS, at 111-7, -9
(2016) (discussing surveillance assets, dynamic targeting, and resource allocation).
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entail some moral trade-offs because the enterprise it seeks to regulate will never be
perfectly moral.*’® The PP is no different. While the PP sanctions the immoral killing
of innocent civilians in certain circumstances, it also has a systemic moral benefit.
Importantly, as discussed below, the PP limits the scope of war by buttressing the
concept of civilian immunity and the principle of distinction. These are critical but
brittle safeguards in preventing unrestrained war >

The primary moral shortcoming of the PP is that it can legally sanction
knowing or foreseeable harm to innocent civilians. IHL prohibits direct attacks
against all civilians not participating directly in hostilities, but the PP permits attacks
against military objectives that are expected to cause civilian harm, provided that
such harm is not greater than the military advantage anticipated.?” The considerations
that determine whether collateral damage is lawful under the PP are the intentions of
the attacker and the expected military advantage of the attack. Military advantage and
good intentions, however, cannot justify the killing of civilians who have not for-
feited their right to life. The moral prohibition on killing innocent bystanders, even
in self-defense, applies in war just as in peace. For the reasons articulated in Part IV,
the DDE cannot overcome this categorical prohibition. Combatants who launch at-
tacks with the knowledge that civilians will be killed or harmed run the risk that they
may engage in morally prohibited conduct if innocent civilians are injured or killed.

It is tempting to conclude that we should thus reject the PP and prohibit all
attacks that are expected to cause civilian harm. The risks that soldiers will inci-
dentally kill innocent civilians is simply too great. Indeed, rejecting the PP would
theoretically be possible. States could still engage in warfare in a world in which
foreseeable collateral damage is prohibited, although they would likely need to fight
on battlefields where there are few civilians. Combatants would still be able to dis-
tinguish legitimate targets (other combatants) from illegitimate targets (civilians). We
can reasonably contemplate war in which neither side may permissibly cause fore-
seeable harm to civilians. If rejecting the PP would lead to such an outcome, then
surely it would be a welcome moral and humanitarian development.

Unfortunately, such a radical shift in warfare will not likely materialize.
Wars are becoming more—not less—urbanized, placing civilians at greater risk.
Granting civilians full immunity would create strong incentives to abuse such pro-
tections, including by embedding military objectives within the civilian population
and using civilians as human shields, or to ignore these protections all together. As
previous efforts to restrain warfare have shown, states are unwilling to elevate hu-
manitarian considerations beyond those of military necessity.

A complete prohibition on causing harm to civilians in war would also be
overly restrictive and morally arbitrary, given that certain classes of civilians may
contribute more to the war effort than certain classes of combatants.??' This sense of
arbitrariness, combined with military interests, could cause states to expand the def-
inition of “combatant” to include anyone who contributes to the war, thereby expos-
ing vast segments of the population to direct attack. Indeed, many moral philosophers

218 Understanding these divergences between law and morality, however, can help promote more
cthical decision-making on the battleficld.

219 Slim, supra note 157, at 487 (“While strong in rhetoric and law, the civilian idea continues to
be as weak in the theory and practice of war in thc modern cra as it has always been.”),

220 See supra notes 92-93 and accompanying text.

22! Mavrodes, supra notc 87, at 123-24.
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propose a more expansive definition of combatant, or the category of persons liable
to attack, to include persons whose activity is “immediately and directly related to
the war effort.”??? This risk of expansion was made explicit by Dwight F. Davis, the
former United States secretary of war, who in 1923 stated: “If there should ever be
another war, we must realize that it is not only the Army and the Navy which may be
on the firing lines. We must realize that there may be no non-combatants.””* These
words were prophetic of the aerial bombing campaigns of World War 11, which were
often justified on the grounds that civilians supporting the war were liable to direct
attack.”

The PP helps to prevent this reversion to total war by reconciling two con-
flicting moral intuitions: (1) the moral imperative of protecting innocent life in war
requires certain bright-line rules, such as a prohibition against harming civilians; and
(2) some or many civilians are non-innocent and may be permissibly attacked. A rule
intended to identify who should be immune from harm based on either of these moral
intuitions alone would risk going down the slippery slope towards unrestricted war-
fare. A bright-line rule that fully immunizes civilians from incidental harm would
almost certainly define that class of persons narrowly, rendering many non-combat-
ants subject to direct attack.” A rule based on innocence would similarly expose
much of the civilian population to direct attack for the epistemic and degree problems
described in Part V.

The PP can thus be understood as a legal compromise that helps to limit the
scope of war. It permits IHL to maintain a broad definition of civilian (i.e., essentially
anyone who is not in the armed forces or similar organized armed groups), thereby
protecting civilians from direct attack, because it does not grant absolute immunity
to civilians. It permits incidental harm to civilians under certain circumstances. Ci-
vilians cannot be targeted directly, but they are not exempt from the hardships or risks
of war. Civilians working in or near military objectives are particularly exposed to
these risks. This intermediate degree of protection afforded to civilians under the PP
helps to maintain both the broad definition of civilian in IHL, as well as the bright-
line distinction between combatant and civilian. The PP’s acceptance of collateral
harm to civilians is a release valve, reducing the pressure to further restrict the defi-
nition of civilian or expand the definition of combatant.

In sum, the PP can promote ethical and humanitarian objectives at the sys-
temic level in war by preventing the erosion of the historically fragile combatant/ci-
vilian distinction. Nevertheless, at the micro level, attacks that are considered lawful
under the PP may nevertheless be deemed morally impermissible to the extent that
they cause foreseeable harm to innocent civilians. Militaries can, however, take steps
to reduce the likelihood of committing immoral attacks. The fact that certain attacks
are lawful does not mean that they are ethical. It is thus essential that we distinguish
the factors that might render an attack lawful under the PP from the factors that might

22 Id at 119.

223 Trumbull, supra note 93, at 547 (quoting Dwight F. Davis, Assistant Sec’y of War, Speech at
St. Louis, Mo. (Oct. 1, 1923)).

224 Af Jochnick & Normand, supra note 93, at 78.
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render an attack morally permissible. In the planning and execution of attacks, com-
manders must keep in mind the prohibition on killing innocent bystanders and take
all efforts to avoid such incidental harm, even when it may be legally permitted under
the PP.2¢

Before concluding, it is important to emphasize that this narrative of the PP
is limited to international armed conflicts (IACs), meaning conflicts between two or
more states. Civilians in areas affected by non-international armed conflicts (NIACs)
(i.e., conflicts between a state and a non-state armed group such as the conflict be-
tween the United States and Al-Qaeda) are often differently situated from civilians
in IACs. Civilians in NIACs, for example, are often neutrals and do not contribute to
the war or bear responsibility for the acts of non-state armed groups operating within
their country. Furthermore, nonstate armed groups frequently seek to embed their
fighters and equipment within the civilian population, thus exposing innocent civil-
ians to greater risk. Accordingly, in NIACs, there is a greater risk that attacks causing
collateral damage will impermissibly harm innocent civilians. While this discussion
is beyond the scope of this Article, the morality of civilian harm in NIACs is a topic
that warrants much more analysis and discussion.

VII. CONCLUSION

This Article addresses the question of how collateral damage permitted un-
der IHL can be reconciled with the moral prohibition on killing innocent bystanders.
Allindividuals have a right to life, in both war and peace, and are immune from attack
unless they forfeit that right. The Doctrine of Double Effect cannot justify collateral
damage in war, as neither the good intentions of the attacker nor the good conse-
quences of an attack can overcome individuals’ immunity. Persons must do some-
thing to forfeit their immunity from attack, such as directly contributing to an unjust
war or being responsible for such a war. Accordingly, attacks expected to result in
harm to innocent civilians cannot be morally justified. Any collateral damage must
be confined to non-innocent civilians.

The PP is morally flawed because it fails to distinguish between innocent
and non-innocent civilians, and thus allows combatants to lawfully kill innocent ci-
vilians in certain circumstances. Nevertheless, we should be cautious in categorically
rejecting the PP. War will never be an entirely ethical enterprise. The PP, like other
rules of IHL, may therefore need to sacrifice deontological purity to promote broader
humanitarian objectives, such as limiting the scope of and suffering caused by war.
The PP does this by helping to safeguard the expansive (but fragile) definition of
civilian under current IHL and the related principle of distinction, which prohibits
direct attacks against all persons who are not part of the armed forces. The PP pro-
vides only an intermediate degree of protection to civilians, but this intermediate pro-
tection is an improvement over the form of total war waged throughout much of the
twentieth century. At the same time, ethically minded states need not be satisfied with

226 This exceeds what is currently required under the obligation to take “feasible precautions” to
avoid or minimize incidental loss of civilian lifc. See AP 1, supra notc 66, art. 57. Feasible precautions
arc generally understood to mean “those that are practicable or practically possible, taking into account
all circumstances ruling at the time, including humanitarian and military considerations.” See DOD LAW
OF WAR MANUAL, supra note 17, § 5.2.3.2. Military considerations cannot cthically justify thc foresce-
able killing of innocent bystanders.
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the moral shortcomings in the PP. Removing the illusion that the DDE can justify all
the collateral damage authorized by the PP will hopefully prompt greater discussion
on how to implement more ethical methods of warfare.






