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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
X

UNITED STATES OF AMERICA,
V. 14 Cr. 401 (KPF)
HAJI NAJIBULLAH,

Defendant.

Decision
X

New York, N.Y.
November 1, 2024
12:00 p.m.

Before:

HON. KATHERINE POLK FAILLA,
District Judge
APPEARANCES

DAMIAN WILLIAMS
United States Attorney for the
Southern District of New York
BY: DAVID J. ROBLES
Assistant United States Attorney

FEDERAL DEFENDERS OF NEW YORK, INC.
Attorneys for Defendant
BY: ANDREW J. DALACK
SAMUEL JACOBSEN
ARIEL C. WERNER
DANIEL HABIB

Also Present: Tofan Dawarzai, Interpreter (Pashto)

Daniel Hartenstine, CISO (via phone)
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(Case called)

THE DEPUTY CLERK: Counsel, please state your name for
the record.

MR. ROBLES: Good afternoon, your Honor. David Robles
for the government.

MR. DALACK: Good afternoon, your Honor.

Andrew Dalack from the Federal Defenders joined by
Ariel Werner, Sam Jacobson and Daniel Habib on behalf of
Mr. Najibullah.

THE COURT: Good afternoon to each of you.

Mr. Najibullah, you are receiving assistance from a Pashto
language interpreter. If at any time you cannot hear or cannot
understand what is being said, please let me know or please let
your attorneys know because we want to be sure that you can
hear everything.

Sir, have you been able to hear and understand
everything that has been said so far?

THE DEFENDANT: Yes, your Honor. Good morning to you
too.

THE COURT: Thank you so much. And my deepest thanks
to the interpreters who have done such an excellent job in this
thank you. Counsel, I have an oral decision with respect to a
lingering issue from the defense's Rule 12 motions, and it's
about the Geneva Convention, which I will refer to as GPW. And
there were several issues about the applicability of Articles

SOUTHERN DISTRICT REPORTERS, P.C.
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2, 3 and 4, so I'm going to ask for your patience. I will do my
best to read this into the record.

I do want to begin as always by thanking you for the
comprehensiveness of your submissions and the excellence of
your advocacy and your patience. For the reasons I am about to
explain, I'm finding that during the relevant time period,
which is the period specified in the indictment, the United
States was involved in a Non-International Armed Conflict, or
NIAC, in Afghanistan, such that Mr. Najibullah's protections
are found in GPW Article 3; and in consequence, I am not going
to resolve the related issue of whether he would qualify as an
enemy combatant under any of the criteria in GPW Article 4.

I want to take a moment to discuss the witnesses who
testified at the August 8, 2024 hearing on this motion, which
is a component of Mr. Najibullah's larger Rule 12 motion to
dismiss. As you know, I was unwilling to decide the GPW issue
on the record that was initially before me, and that
principally focused, at least from the government's side,
principally focused on the decision of the Fourth Circuit in
United States v. Hamidullin, 888 F.3d 62. As a result, we had
a hearing and the parties presented testimony from three expert
witnesses on issues including the history and interpretation of
the Geneva Conventions, the law of armed conflict, and the
political and military history of Afghanistan. And there were
as well as numerous exhibits, including statements from the

SOUTHERN DISTRICT REPORTERS, P.C.
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Executive Branch, statements from the International Committee
on the Red Cross, which I may abbreviate as the ICRC, versions
of the Taliban Code of Conduct, and scholarly writings on armed
conflict and on GPW.

Let me just make a few findings about the witnesses,
and I'll begin with Professor Melvin Christopher Jenks, a
member of the faculty at SMU's Dedman School of Law and current
Senior Law Adviser to senior Judge Advocate General Corps
leadership. He spoke about the history and framework of the
GPW. I found him to be knowledgeable and credible, and I
largely accepted his testimony, but I want to make a point of
why I just said that. I'm not necessarily accepting in total
every statement that made by Professor Jenks, and here's why.

To the extent that Professor Jenks offered an opinion
that was in conflict with that offered by another witness and
that was not essential to my decision, I'm not going to reach
out to resolve those disputes. There was an additional example
that I recalled which is where Professor Jenks offered a
comparative view on the persuasiveness of earlier commentaries
on the GPW versus the 2020 ICRC commentary. Once again, it's
not clear to me that I need to make a determination in order to
resolve this motion, and therefore I didn't.

Our second witness was Barclay Adams. He's a former
senior intelligence officer at United States Central Command.
He's also with the Defense Intelligence Agency. He was called

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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as an expert witness on the topics of the history of the
Taliban, its structure and operations, and the manner in which
it carried out attacks in or around 2008. I also found

Mr. Adams to be knowledgeable and credible. I credited his
testimony, but I found that certain of his testimony is more
illuminative of the Article 4 issue that was mooted by my
disposition of the motion. I had more difficulty with the
testimony of the defense expert witness, Professor Rachel
VanLandingham, retired Air Force colonel, current professor at
Southwestern Law School. And the parties stipulated to the
qualifications of everyone's experts, I therefore don't quibble
with her background, but I did have some reason to be
concerned; and therefore, discredit some of her testimony.

As I mentioned if you look at the transcript, at
several points I found that she was answering questions other
than those posed by Mr. Dalack, and that caused me a modest
amount of concern. But the bigger issue was some of the
substantive responses to the questions, and I think it's safe
to say that Professor VanLandingham hold certain views
regarding the GPW that might go against the views held by other
people. And I don't have a problem with her holding an opinion
different from others, even if, and I'm not sure it is, the
minority view, but there were two portions of her testimony
that stuck with me and made me question whether I could accept
any of her opinions.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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The first concerns ICRC statements from 2002 and 2007
that indicate that entities believe that the conflict in
Afghanistan had transitioned in or about 2002 from an
international armed conflict or an IAC to a non-international
armed conflict. And despite in other places touting the ICRC
in her scholarship for its long-standing modalities of
independence, neutrality, and impartiality, Professor
VanLandingham essentially asked me to disregard those
statements because, in her estimation, the ICRC caved on its
principles in order to "ensure humane treatment," and then
because "it wanted access to prisoners, to detainees in
Afghanistan being held primarily by the United States at that
point."

In my discussions with Professor VanLandingham, I used
the terms "bent their own standards" and "forego their
principles". The government used the term "caved" in referring
to her positions on her ICRC opinions. At that point Professor
VanLandingham I believe attempted to walk back from her earlier
position, offering instead that the ICRC had to make a
complicated decision based on limited facts within their
purview. But neither of her explanations, neither of her
positions was supported by sufficient explanations or evidence,
and I was simply asked to take this very serious proposition on
faith, which I was not going to do.

Professor VanLandingham obliquely referenced Special

SOUTHERN DISTRICT REPORTERS, P.C.
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Inspector General for Afghanistan Reports, which she claims
suggested that neither the US nor the international community
understood what was going on in Afghanistan and with the
Taliban. But she didn't provide any specifics, and she could
not explain to me why the ICRC saw fit to mischaracterize the
situation in Afghanistan in a manner that provided lessened
protection to detainees, given her repeated statements
throughout her testimony that the GPW and the ICRC commentaries
to it should be read broadly to effectuate their humanitarian
goals. I also did not understand, nor could she explain why
the ICRC would maintain this position if it did not actually
agree to it for nearly two decades, in so far as it is
reflected in the 2020 Commentary. I found the arguments
illogical, and I rejected them.

The second point of concern was with Professor
VanLandingham's discussion of the four criteria in Section
4 (A) (2), and specifically the second criterion, which concerns
having a fixed distinctive sign recognizable at a distance.
After acknowledging that the purpose of the criterion was to
provide for distinction between fighters and civilian
population so that opposing parties can recognize each other
and know who to kill and keep civilians safe, Professor
VanLandingham testified that this criterion was satisfied with
respect to the Taliban because "over 20 years of fighting,
American forces knew when they were being fired upon and they

SOUTHERN DISTRICT REPORTERS, P.C.
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would fire back and they knew who was Taliban." And I had a
colloquy with Professor VanLandingham at the time, in which I
explained my view that the answer was non-responsive, because
it distilled to, US forces knew that if they were being shot
at, the shooters were Taliban. But I do want to underscore a
broader point here. This is a very serious question in a very
serious case, and glib answers like that have no place in the
courtroom. And ultimately, because of answers like that I gave
Professor VanLandingham's testimony very little weight,
particularly where it was in conflict with the other two
witnesses.

I want to take a moment now to talk about the written
articles and commentaries that were called to my attention by
the parties. And I have accorded significant persuasive weight
to the various ICRC commentaries, given that organization's
prominence in the development of the GPW, and given what I
believe to be the objectivity of its writings. But there were
several scholarly writings submitted for my consideration
primarily by the defense. I read them. And though I come to a
different conclusion today, I did find all of them to be
thought-provoking. I want to underscore that this was a
difficult decision to make, and I recognize that there is merit
in some of their arguments for an IAC finding, an International
Armed Conflict finding, or conversely some of their arguments
regarding potentially problematic consequences of a NIAC

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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finding. But ultimately, I decided as I did based on the
record that I have before me. And for this reason and based on
that record, I disagree with Professor Jordan Paust's positions
espoused in his Georgia Journal of International and
Comparative Law article that there cannot be a cross-border
NIAC. And that the Taliban is a belligerent such that
Article 2 applies to the conflict.

I also conclude differently than Adam Roberts in The
Laws of the War on Terror where he discussed the NIAC/IAC issue
and the difficulties of making a determination in this context.
I reviewed as well excerpts from Carter Malkasian's book, The
American War in Afghanistan, all the excerpts that were sent to
me. And I actually found that book to be a very interesting
read. But in the absence of someone understanding
Mr. Malkasian's source material or of the tenacity and
carefulness of his investigative work - indeed, in the absence
of having him as a witness - I did not feel comfortable
according extensive weight to his opinions. The purpose of the
hearing was for me to have a factual record on which to make
several GPW determinations, including whether the conflict was
during the relevant period was an international or
non-international armed conflict; and, if the former, whether
Mr. Najibullah qualified as an enemy combatant.

As I mentioned, because I find that the conflict was a
NIAC, I don't decide the enemy combatant issue. Relatedly, the

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300
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hearing began with the parties reiterating a dispute over who
bore the burden of proof on the issue. The government argued
that it was an affirmative defense that Mr. Najibullah must
prove, and he argues, citing the ICRC, that the presumption of
GPW applicability meant that the government bore the burden of
disproving. I assumed without deciding the issue that the
government bore the burden, and I found that it satisfied its
burden.

I'll talk briefly about the historical and political
information that was presented to me during the hearing. The
pre-2001 historical summaries that were presented are largely
not in conflict, and I'll summarize them briefly. The Taliban
emerged from the opposition forces to soviet communist
government that was in place from 1979 to 1989. When that
government was overthrown, opposition factions established a
government, but then devolved to civil war, during which the
people of southern Afghanistan coalesced around Kandahar and
reached out to learned Islamic leaders called "Taliban," or
"students" in their community for assistance in reestablishing
law and order.

In or about 1994, the Taliban, under the leadership of
Mullah Mohammed Omar, established control over Kandahar City;
thereafter, they expanded west and then east, capturing Kabul
in or around 1996, meeting some resistance in northern
Afghanistan. Even then, the Taliban was only recognized by

SOUTHERN DISTRICT REPORTERS, P.C.
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three countries as the legitimate government of Afghanistan;
Saudi Arabia, Pakistan, and the UAE. I won't explain the
reasons why. I'll just say those were the three that recognized
them.

The defense sought to argue that the rise of the
Taliban in the 1990s resulted in a more stable government. But
I do give some credit to Mr. Adams's explanations that while
the Taliban was "well armed" and "able to exert law and order,"
the communist government was itself more functional, and the
post-Soviet period was still characterized by chaos, this time
in the form of a civil war amongst factions. In October 2001,
as part of Operation Enduring Freedom, the United States
invaded Afghanistan to overthrow the Taliban government that
was believed to be harboring the perpetrators of the 9/11
attacks and to seek to capture or detain those individuals.

The Taliban never surrendered, never relinquished its claim to
being the legitimate government of Afghanistan. But many of
the Taliban leaders who were not killed or captured fled to the
Federally Administered Tribal Areas or FATAs on the border
between Afghanistan and Pakistan, although it is true that some
Taliban loyalists remained inside Afghanistan.

Two months later, in December 2001, the international
community held a conference in Bonn, Germany, where numerous
Afghan representatives, acting under UN auspices, laid the
foundation for the Afghan transitional government, which was

SOUTHERN DISTRICT REPORTERS, P.C.
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formed after a grand national assembly, or Loya Jirga, in Kabul
in June 2002, with the support of the international community.
After the establishment of the Afghan Transitional Government,
the Afghan people ratified a constitution that was developed
with the help of the international community. They held their
first democratic elections for president after Loya Jirga in
2004, electing Hamid Karzai. There was a second round of
elections held in 2009, that as the defense notes was marred by
allegations of fraud.

The Court accepts Professor Jenks' analysis that while
academics and commentators largely agree that there was a
transition from international to non-international armed
conflict, they disagree as to when. The proffered end dates
range from late 2001 until the fall of 2004, all of which
predate the events at issue in this prosecution. This Court
accepts the summer of 2002 as the relevant date, and it notes
the following contemporaneous documents either presaging or
acknowledging the transition:

GX 109, February 7, 2002 White House Memo regarding
Humane Treatment of Taliban and Al Qaeda Detainees reflects the
President Bush here accepts DOJ's position that the conflict in
Afghanistan was, at that time, an international armed conflict.

On March 28, 2022, the United Nations Security Council
issued Resolution 1401, which among other things, established
United Nations Assistance Mission in Afghanistan and reiterated

SOUTHERN DISTRICT REPORTERS, P.C.
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its support for the Bonn accords. In June 2002, the Loya Jirga
is conveyed in Kabul to build on the Bonn accords and elect a
head of state, agree on the structure of the Transitional
Administration, and agree on the Transitional Administration's
cabinet/key posts. In October 2002, in Government Exhibit 11,
the Legal Adviser to the ICRC wrote a letter to the
International Development Committee of the UK House of Commons,
explaining the ICRC's view that as of June 2002, the
international armed conflict in Afghanistan had transitioned to
a non-international armed conflict. By that point there is a
recognized government in Afghanistan. Conversely, the Court
also credits Professor Jenks' testimony that the Taliban was
not then in effective control of the government of Afghanistan
to any degree.

Between 2002 and 2008, the United States, and most of
the international community, considered the Taliban to be an
insurgency that was seeking to overthrow the Karzai government.
The Taliban and Mullah Omar were designated as specially
designated global terrorists, which had the principal effort of
freezing their overseas assets. Taliban members were
insurgents because they were fighting the government that had
been established that was recognized by the international
community, including the United Nations, as the official
government of Afghanistan.

The Court accepts as well Mr. Adams's explanation that

SOUTHERN DISTRICT REPORTERS, P.C.
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the Taliban had minimal influence in the immediate post-October
2001 period because it had minimal presence, but that over time
it built a force that was large enough to exert control.
Mr. Adams noted, for example, that there was very little
Taliban-related violence between 2002 and 2006. And in 2006,
the Taliban had control in remote areas, more due to a
deliberate lack of contest, but population centers remained
under the control of the official Afghan government. However
By 2007/2008, there was a recognition of Taliban expansion,
prompting the US troop surge.

In 2004 and 2009, Hamid Karzai was elected president
of Afghanistan. In September of 2014, he was succeeded by
Asraf Ghani. Ghani left Afghanistan in or about August of 2021.
Thereafter, the Taliban returned to power, as evidenced by the
Doha Accord, its physical regaining of the country and the
withdrawal of the US.

Let me talk briefly about the structure and
organization of the Taliban. The expert witnesses suggested
that under the Montevideo criteria, a state must have a
permanent population, a defined territory, a government, and
the capacity to conduct international relations. I find that
during the time period at issue, the Taliban did not satisfy
these criteria, and thus were not a state. Between 2002 and
2020, the Taliban did not operate within fixed geographical
borders. It had certain remote places over which it exerted

SOUTHERN DISTRICT REPORTERS, P.C.
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military dominance, principally under what I'll call a
defensive indifference theory, because the government did not
care enough to oppose, but at no point prior to 2021 did they
exert any kind of permanent control over populations. They did
do certain things during this time period. They set up a
senior shura council. They set up a series of commissions.
They appointed governors for 34 provinces and some
district-level officials. But as Mr. Adams explained, much of
the structure was aspirational, inasmuch as the Taliban was not
welcomed within many parts of the country by the populace, not
to mention the coalition forces; and the provincial- and
district-level leaders did not reside within the boundaries of
the areas they were ostensibly governing.

As he explained "The only individuals who were really
inside of Afghanistan were low-level commanders and their
fighters who were operating with significant autonomy without
the direct supervision or without direction from a military
hierarchy above them." I'm quoting here from page 114 of the
transcript. As well, the military structure for similar
reasons was also aspirational; in so far as local Taliban
commanders carried out attacks without leadership, knowledge or
approval. Attacks were small-scale, ambushes, raids, later
progressing to more sophisticated IEDs. There were increases
over time in suicide attacks, and increases on attacks in
non-military personnel. As well over time the Taliban

SOUTHERN DISTRICT REPORTERS, P.C.
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increased its coordination with other insurgency groups,
including the Haggani Network, Lashar-E Tayyiba, Jaish-E
Muhamad, and remnants of Al Qaeda, and it did develop a code of
conduct which was updated over the years. Taliban also
provided legal services frequently based on preexisting
traditions based on Islamic law. The parties are fully aware
of the GPW, and I'm not going to read Article 2, Article 3,
Article 4 or Article 5 in the record. I'm incorporating them
by reference. Let me please then just proceed to my analysis.

Put simply, I agree with Professor Jenks and with
majority view supported by contemporaneous documentation and
subsequent scholarship, that during the time periods covered in
the indictment the conflict in Afghanistan was a
Non-international Conflict. Professor VanLandingham has herself
acknowledged that none of the 42 members of the ISAF Coalition
has taken the position that the conflict was an International
Armed Conflict in 2008. But focusing on the first paragraph in
Article 2, which speaks to war and armed conflict between two
or more contracting parties. It is true that the US and
Afghanistan were both high contracting parties during the
relevant time period. It is also true that the Taliban was the
government of Afghanistan -- albeit one only recognized by
three other countries -- at the time of the US invasion on
October 7, 2001.

So the conflict began as an international armed

SOUTHERN DISTRICT REPORTERS, P.C.
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conflict between the US and its coalition partners on the one
hand, and the Taliban on the other. However, certainly before
2008, and perhaps as early as the summer of 2002, the Taliban
was neither the de jure nor the de facto government of
Afghanistan. Taliban members are therefore unable to take
advantage of the status of high contracting party to the GPW.
And as noted during the hearing, there are no non-state
signatories to the GPW.

As discussed earlier, relevant events include the
December 2001 Bonn conference, the June 2002 Loya Jirga, the
transition in status whose then acknowledged contemporaneously
by, among other things, the ICRC in its Legal Adviser's October
2002 letter to the UK House of Commons. After that point, US
and ISAF involvement in Afghanistan was at the request or at
the very least at the suffrage of the recognized Karzai
government, and thus was not an armed conflict between two high
contracting parties. The Taliban was instead an insurgency
within Afghanistan.

I acknowledge that now that they have resumed control
of the country, future armed conflicts would be considered
international armed conflicts. But I employ similar analysis
employed in considering the second paragraph of Article 2,
which finds an international armed conflict in cases of partial
or total occupation of the territory of a high contracting
party.

SOUTHERN DISTRICT REPORTERS, P.C.
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For starters, as Professor Jenks noted, the US's
physical presence in Afghanistan did not ever result in its
exercise of authority over government functions in that
country, thereby arguably foreclosing a finding of occupation.
In any event, by no later than 2004, and arguably by the summer
of 2002, the Afghan people had established a new government
headed by Hamid Karzai, at which point US or ISAF presence was
with the permission of the Karzai government.

There was some discussion about the third paragraph of
Article 2, and here I accept Professor Jenks' opinion that that
third paragraph contemplates a world where not all states have
accepted or have subscribed to GPW, and where the conflict
would be between parties who have or have not, it's not
therefore applicable on these facts.

Apart from the written materials that I've referred to
earlier in this opinion, there is additional support for the
Court's conclusion of a transition to NIAC. I'm going to
discuss these exhibits. I won't read at length from them, but
there are paragraphs that do speak to this issue.

There is Government Exhibit 113, the September 2007,
ICRC article entitled International Humanitarian Law and the
Challenges of Contemporary Armed Conflicts. There is
Government Exhibit 114, which is the October 2011, ICRC
Article, again International Humanitarian Law and the
Challenges of Contemporary Armed Conflicts. There is

SOUTHERN DISTRICT REPORTERS, P.C.
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Government Exhibit 115, the Report of the United Nations
Special Rapporteur on Extrajudicial Summary or Arbitrary
Executions, May 6, 2009, again each of these referring to the
conflict as a Non-international Armed Conflict.

There is as well the White House's December 2016
report on the Legal and Policy Frameworks Guiding United
States' Use Of Military Force and Related National Security
Operations. It is Government Exhibit 123, and it recites that
the United States is engaged in hostilities only against
non-state actors; and therefore that the law regarding
non-international armed conflicts is the law that applies. Let
me say that there were other contemporaneous statements from
the executive branch, Government Exhibits 110 and 112. I
believe that those are more illuminative of the Article 4
issue, and I therefore haven't relied on them with respect to
this decision.

The Court has, however, accorded considerable weight
to the 2020 ICRC commentaries, which actually speak to the
conflict. And rather than read them into the record, I will
simply call to the parties' attention certain paragraphs in the
commentaries to Article 3; namely, paragraph 114; 197, 199 and
434. And there's some support in the case law, but I will
concede, and the parties know, there's very little case law on
the issue. There's also some supporting prosecutions that have
been brought. TI'll speak first about the case law.

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20
OB1BNAJD

On the former point, the parties here are aware of the
Hamidullin decision, and it concluded, at least at the Circuit
level, that by 2009 the conflict had shifted from an
International Armed Conflict between the United States and the
Taliban-run Afghan government to a Non-international Armed
Conflict against unlawful Taliban insurgents. There are other
cases supporting this Court's conclusion that during the
relevant period the conflict was a NIAC. They include, United
States v. Chenyi, 2024 WL 4296555, (W.D. Mo. Aug. 1, 2024),
Al-Hawsawil v. Biden, 2024 WL 1092068 (D.D.C. Mar. 13, 2024);
United States v. Hodzic, 355 F. Supp. 3d 825, which is later
affirmed under the name United States v. Harcevic, 999 F.3d
1172 (8th Cir. 2021), and then United States v. Pineda. 1It's
not quite on all fours, but it's something I've looked at as
well, 2006 WL 785287. On the issue of prosecutions. I'm
aware, and there was evidence introduced during the hearing, of
prosecutions of Taliban members in civilian courts in the UK
and in Germany for criminal conduct committed in Afghanistan.

I want to talk for a moment about the defense
arguments. In arguing for an international armed conflict, the
defense contended that once a conflict is declared to be an
international armed conflict, it cannot transition to a
non-international armed conflict, but rather remains an
international armed conflict until there is a general close of
military operations, which is beyond the point of the end of

SOUTHERN DISTRICT REPORTERS, P.C.
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active hostilities.

Significantly, however, there is nothing to that
effect in the text of GPW, nor is there language there that
forecloses the possibility that conflict can transition from
one status to another. The Court is also concerned about an
argument to the converse that a non-international armed
conflict once begun could never transition into an
international armed conflict. I don't find persuasive footnote
43 in the United States' brief in the Tadic case because to me
that only stands only for the position that POW protections
apply while the international armed conflict remains ongoing.
Let me also just note in rejecting this argument that it can't
transition, that the ICRC acknowledges the possibility, and
indeed the actuality, of such a transition in its commentary.

There was a second defense argument, and that is that
the armed conflict in Afghanistan was an international one
because the Taliban "never surrendered, never gave up, and
always professed to be the government in Afghanistan." I'm
quoting here from page 226 of the transcript. Now these
factual premises may be technically correct, but I don't draw
the same conclusions as the defense from them.

Taliban leadership largely fled the country, and it
was two decades before they returned to power. There were
feints at power, but I accept Mr. Adams's testimony about the
very limited areas in which the Taliban attempted to exercise
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control after 2001, and about the effective disconnect between
Taliban leadership residing in other countries and warlords at
the local level.

On this point, there is a dispute between two of the
experts. Mr. Adams claims that the Taliban's reach after 2002
was limited to barren areas that the Karzai government didn't
bother to fight. Professor VanLandingham claims that "the
installed government never exercised effective control over the
territory in the state of Afghanistan to any type of degree
that would divest the Taliban of its link to sovereign state
authority." On the record that I have before me, I accept
Mr. Adams' conclusion over Professor VanLandingham's.

More pointedly, I do not find on this evidence that there was a
continuous level of effective control over at least some parts
of Afghanistan for two decades as was suggested by Professor
VanLandingham.

I also accept Mr. Adams' broader proposition that
between 2002 and 2020, the Taliban did not exercise control
over the government of Afghanistan. During that time, the
people of Afghanistan, with the assistance of the international
community charted their own course in two Loya Jirgas, 2002 and
2004, and though those efforts were ultimately short-lived, it
was the Karzai and Ghani governments that had internal and
international support.

The defense has also argued that the involvement of
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Pakistan rendered the conflict an international one during the
relevant period, arguing first that US forces conducted
military operations in Pakistan to root out Taliban targets.
So I want to back up for a moment and speak with some
historical context. 1In or about 2008, the United States was in
an alliance, however uneasy, with Pakistan. The United States
provided military support to the Pakistan government, it
provided them the opportunity to purchase aircraft, provided
funding to them to help support their operations against Al
Qaeda and these other violent extremist organizations that were
affiliated with Al Qaeda inside the borders of Pakistan. US
forces transported supplies through Pakistan, both into ports
and along highway networks. And on limited number of
occasions, Pakistan military was aware of and authorize the US
military to conduct aircraft strikes or rocket strikes across
the border into their territory, but not ground operations.
And the parties in fact entered into the Enhanced Partnership
with Pakistan Act of 2009, that was actually something passed
in the US, which increased civil aid to Pakistan.

Defense counsel noted that there was aid provided by
Pakistan to the Taliban; arms, ammunition, equipment, training
and ISI support. I agree, and it's there and it renders the
relationship between the US and Pakistan complicated, but I
accept Mr. Adams' point that the US could not have conducted
the war in the way that it did without the direct support of
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Pakistan."

To the extent that defense argument is that any
military action taken against the Taliban in Pakistan is enough
to bring the armed conflict within the definition of an IAC,
the Court disagrees. According to the 2020 ICRC commentaries,
the use of force in a neighboring state against a non-state
actor does not transform an armed conflict into an IAC,
especially when the second state consents. The ICRC
specifically referenced the non-international conflict in
Afghanistan as a conflict that had spilled over into Pakistan.
They also acknowledged a second NIAC between the government of
Pakistan and non-State armed groups operating in the FATAs,
including Al Qaeda. I'm looking here in particular at
commentary paragraphs 505-508 and note 199.

During the oral argument, Professor VanLandingham
offered a variation on this theory, and she argued for the
existence of an armed international conflict between the US and
the coalition forces ISAF and the Taliban/Pakistan based on the
facts that Pakistan was in overall control of the Taliban
following 2001 and the Taliban was basically an organ of
Pakistan. This is at page 182 of the transcript.

On the record I have before me I don't have a factual
record from which I can conclude (including the portions of her
testimony that I chose to credit) that Pakistan had overall
control of the Taliban during that time period. Conversely, I
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credit the evidence I have just outlined demonstrating
Pakistan's assistance to the US during its armed conflict with
the Taliban. And as the government noted, there is no
executive, congressional, or judicial statement indicating that
we were at war or in conflict with Pakistan during that period.

To review. After considering the witnesses'
testimony, the materials on which they base their opinions, and
the documents I received from the parties, and giving the
particular deference to the conclusions of the ICRC, I find
that during the relevant time period, the conflict in
Afghanistan was a non-international arm conflict.

Mr. Najibullah is subject to provisions of Article 3. I do
need not to determine whether he would be an enemy combatant
under Article 4., And the government can proceed with Counts
One through Nine. I am rejecting the GPW challenges to them,
but there was a second set of challenges I wanted to address
briefly. And that was the due process challenges. Hereto I'll
reference cases. I'm not going to read them word for word into
the record.

Under the idea of due process, the issue is whether
someone would reasonably understand that their conduct was
criminal and would subject them to prosecution somewhere. And
it's often spoken in terms of whether the conduct is
self-evidently criminal.

As examples I give you, United States v. Al Kassar,
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660 F.3d 108 (2d Cir. 2011), United States v. Epskamp, 832 F.3d
154 (2d Cir. 2016),; United States v. Kalichenko, 2019 WL
1559422 (E.D.N.Y. Apr. 10, 2019), by Judge Bianco. And then the
decisions from several other circuits. The Ninth Circuit in
United States v. Shi, 525 F.3d 709 (9th Cir. 2008), the D.C.
Circuit in United States v. Ali, 718 F.3d 929 (D.C. Cir. 2013);
and several Fourth Circuit cases including United States v.
Brehm, 691 F.3d 547 (4th Cir. 2012), United States v. Murillo,
826 F.3d 152 (4th Cir. 2016). I see as well the District of
Colorado has found as well a case, so I offer you 2024 WL
839360.

Let me speak about these cases without reading them
into the record. Looking at cases of this type, this Court
finds that Mr. Najibullah did in fact have fair notice that his
conduct was self-evidently criminal because it was the subject
of international condemnation.

Let me explain. The question of whether
Mr. Najibullah had fair notice that his conduct could lead to
criminal prosecution somewhere, including in the US is
analytically distinct from the question of whether the conflict
in Afghanistan was an international arm conflict or a
non-international conflict for purposes of the GPW, but it's
related. In that well after the Taliban were overthrown and
while they were nothing more than an insurgent group engaged 1in
an effort to overthrow the lawful government of Afghanistan,
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Mr. Najibullah is alleged to have orchestrated attacks and
indeed killings of US soldiers. At this point in time
Mr. Najibullah reasonably should have understood that the
killing of an armed soldier by an insurgent unrelated to the
lawful government of the state of Afghanistan was an act
condemned by the international community and indeed criminal as
evidenced by the fact that the GPW provides protections to
combatants in a true international armed conflict which those
engaged in a non-international arm conflict do not receive.
And as evidenced by any number of treaties related to this
conduct.

Stated somewhat differently, Mr. Najibullah could only
have concluded at this point that by taking up the sword of
insurgency, he had in the eyes of the international community
and in the eyes of criminal law, laid down a protective shield
of lost of war. He was, by no means, ensnared by a trap laid
for the unwary. He had fair notice sufficient to satisfy due
process.

I thank you all for allowing me to read this into the
record. I believe that is the resolution of all the Rule 12
motions, and I understand that the parties have had this
information for a matter of minutes, and there are thoughts
that you have. Mr. Robles, what would you like me to do?

MR. ROBLES: Your Honor, in light of the Court's
ruling, what the government would propose is to confer with
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defense counsel and put in a letter to the Court by the end of
day on Monday or Tuesday, whatever the Court prefers.

THE COURT: You can have a little more. I don't want
to speak for my friends at the back table. I know they want to
talk with their client. They want to talk with each other. I
presume they want to talk with you. You can have a week.

MR. ROBLES: Great. Thank you, your Honor.

THE COURT: If you need more time, you'll tell me. I
just want to know what folks are thinking. For my friends at
the back table, I suspect you'll ask me to be putting a written
order from which one could perhaps take notice of appeal
indicating for the reasons set forth on the record, I have
denied the Rule 12 motions. I mean, I think that's where we
are.

MR. DALACK: Yes, Judge. Thank you. And we would
definitely appreciate that. We would also welcome the
opportunity to have a week before putting in the letters to the
Court.

THE COURT: Do you think you need more time, sir?

MR. DALACK: I think a week should be sufficient,
Judge.

THE COURT: Okay. You'll let me know.

MR. DALACK: Just in an abundance of caution too, we
would ask to stay the current deadline for expert disclosures
by another week to the 15th.
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THE COURT: Yes. Funny you should say that.
Government doesn't object?

MR. ROBLES: ©No objection, your Honor.

THE COURT: I think we should think about redoing the
schedule somehow, depending on what decisions are made. And so
let's, please, stay the deadlines that we have. There is in
theory a deadline about juror questionnaires, and I'd really
love the parties' thoughts on juror questionnaire, perhaps not
this minute. But keep that in mind as well, and we can have
some conference at some point on that. But is it acceptable to
defense if I stay those deadlines that have been set at least
for now?

MR. DALACK: Yes, we would appreciate that. I think
one of the things that we're likely will to do following the
Court's notation of an order on the docket is, we're
contemplating filing an interlocutory appeal on the discrete
issue with respect to Counts One through Nine on the combatant
immunity question. We think that because it's an immunity
issue. It would satisfy the collateral order doctrine, such
that it could be properly brought to this Circuit before the
completion of the proceedings in their totality.

THE COURT: Can I ask just a question because, as you
can imagine, my head has been focused on Rule 12 and not an
interlocutory appeal. Sir, is that something I would be
writing or, is the Circuit going to tell you if they will take
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that appeal?

MR. DALACK: We expect that once the notice of appeal
is filed, our position would be that it would necessarily that
that's the district court of jurisdiction as to those counts.
And that it would be up to the Circuit as to whether or not
they would invite briefing on the proprietary of the notice of
appeal, if it would submit that to the merits panel. We
understand too, at least our reading of the case law is that
once we filed the notice of appeal on the immunity question,
until or unless either your Honor or the Circuit deems that the
issue of the appeal frivolous, it would necessarily that's the
district court of jurisdiction over those counts. So we'd like
an opportunity to make some decisions on our end.

THE COURT: Of course.

MR. DALACK: Put the notice of appeal in if that's the
direction that we're going to go in. And then have a
conversation with the government about possibly presenting the
Court with a joint application for a stay in the proceedings.

THE COURT: With respect to the remaining counts?

MR. DALACK: Yes, Judge.

THE COURT: Okay. That's interesting. I ask because
I've not had this particular type of interlocutory appeal, and
you may know on the civil side there's a whole lot of writing
that has to go on my part. Now that I know this, I know what
I'll be doing this afternoon.
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MR. DALACK: Thanks, Judge.

THE COURT: Yes. And I take no offense to the advance
of jurisdiction. But I want to be careful about that because I
don't want to delay things. I want to be the reason for the
delay, let's put it that way. So if there are things that I
can do, you let me know that I can do it. If they're things
that we shouldn't be doing, you'll let me know. But I think
you do need at least a week to figure out what you wish to do.

MR. DALACK: Yes, Judge.

THE COURT: Okay. I appreciate you being so careful in
telling me what your thoughts are, and obviously you have
decision to make. Mr. Robles, do you want to be heard on any
of this, sir?

MR. ROBLES: No, your Honor. Thank you. We will
confer with defense counsel and put a letter to the Court with
the parties' positions.

THE COURT: Sir, is time excluded through the first
day of trial?

MR. ROBLES: It was excluded through the filing of the
motions. Because there are pending SEPA motions as well, the
government's position is that time continues to be
automatically excluded. The government would out of an
abundance of caution respectfully request that the Court
exclude time from now until the January 6, 2025 trial date on
the calendar so that the parties can continue to engage in
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discussions about any potential resolution; so defense can
consider whether or not to take any further action with respect
to the motions that the Court ruled on.

THE COURT: Mr. Dalack, we should talk about this. I
don't want to be responsible for the government having a Speedy
Trial Act violation because what I thought was a motion isn't
thought of as a motion. There are pending motions from your
perspective?

MR. DALACK: Yes, Judge.

THE COURT: Do you believe that it's automatically
excluded until I resolve those?

MR. DALACK: We believe that's the rule and that time
is automatically excluded pending the resolution of those
motions.

THE COURT: All right. Then are you objecting to
government's sort of belt and suspenders request?

MR. DALACK: We think the belt and suspenders request
is unnecessary in light of our position that the time is
automatically excluded given the pendency of the motions. But
I'm not going to oppose the application on the spot with the
understanding that --

THE COURT: But you have sort of a standing opposition
to it, that's why I'm asking.

MR. DALACK: Yeah, but I think the spirit of that
standing opposition was in the context of our speedy trial, our

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
OB1BNAJD
constitutional speedy trial challenge. What I would
understand, Judge, is -- and the government has taken a
contrary position at times -- but in their briefing on the
speedy trial issue they acknowledge that one of the Barker
factors that goes to the defendant's demand for a speedy trial
weighs in the defendant's favor. We would say that we're not
going to object to the request to exclude time with the
understanding that we don't interpret that as doing any
prejudice or damage to that aspect of the Barber factor.

This is the appellate lawyer in me. I prefer the belt
and suspenders, and I am finding that the ends of justice
served by excluding the period of time from today's date
through January 6 of 2025 is appropriate. And that those ends
of justice outweigh the interests that Mr. Najibullah has or
the public has in him getting to trial more quickly because
we're getting close to a very complicated trial, and there are
a lot of issues that we need to resolve. I want the parties to
talk about their appellate options and about other things that
are going on, so I am excluding the time through -- it's the
bth of January 20257

MR. DALACK: Yes, Judge.

MR. ROBLES: Yes.

MR. DALACK: I would just note -- sorry, Judge.

THE COURT: Please, sir.

MR. DALACK: Just for the record under (h) (1) (C) of
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the Speedy Trial Act, it also notes that delay resulting from
any interlocutory appeal, time is automatically excluded.

THE COURT: Let me do this, could I perhaps -- I'm
grateful for our court reporter, but I would like to talk about
some of these issues. Might I have a few minutes with the
parties at the conclusion of this proceeding? It's really a
question of what I should be doing while you're thinking about
these issues.

MR. DALACK: Sure, Judge.

THE COURT: Is that acceptable to the parties?

MR. ROBLES: Yes.

THE COURT: 1Is there anything else anyone wants to
state on the record?

MR. ROBLES: ©Not from the government. Thank you.

MR. DALACK: Not from the defense. Thank you.

THE COURT: Thank you all very, very much. We are
adjourned.

(Adjourned)

SOUTHERN DISTRICT REPORTERS, P.C.
(212) 805-0300




